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KPUTEPII TPYIOBOI TIPABOCYB’€KTHOCTI
®IBUYHOI OCOBU-POBOTONABIIA

AKTyaJIbHICTb TEMU JOCIiIXKEHHST 3yMOBJIEHAa HEAOCTaTHHOIO pO3POOKOIO Ii€l MpobieMHU y TIpaBOBiid
JliTepaTypi, a TaKOX BiTHOCHO HeJaBHIM 3aKpillJIEeHHSIM Y 3aKOHOJABCTBi MpaBa (hi3uuHO1 0codu 37ili-
CHIOBAaTM HaiiM MpalliBHUKIB Ta 30LIbIICHHSIM y Cy4aCHUX YMOBaX KiJIbKOCTI TPYIOBUX JOrOBOPIB, SIKi
YKJIaJaloThCs 3a Y4acTIO (Pi3yHOI 0cOOM-pOOOTOAABIIS.

HaHa Tema moyaja AOCIiIXKYyBaTUCh HAyKOBLISIMU Jinle y 90-X poKax MUHYJIOTO CTOJITTS, KOJIU Y
3B’513KY 3 (pOpMYBaHHSIM PUHKOBO1 EKOHOMiKM BUHUKJIA HEOOXiHICTh Y HalaHHi (Di3MUHUM ocobam cTa-
Tycy poboTonaBlisl. 30KpeMa, po3poOKOIo 1Ii€l TTpobdiieMu 3aliManuncs TakKi BUeHi, 1K H. AjlekcaHapos,
H. bonortina, I Kazakosa, O. Cepena, I1. [Tununenko, 1. SIkymes, O. ApoireHko Ta iH.

MeTo10 CTaTTi € BCTAHOBJIEHHS OCHOBHMX YMOB Ta KPUTEPIiB, IKMM MOBMHHA BilMOBigaTH (izuyHa
oco0a, 11100 BOHa MoTJia BCTYIaTU y TPYAOBi BiTHOCMHU B SIKOCTi poOOTOMABLISI, a TAKOX BU3HAUYEHHS
MOMEHTY HaCTaHHS TPYI0BOI IIpaBOCYy0’€KTHOCTI Y (Pi3MUHUX OCiO, SIKi YKJIaaalTh TPYIOBi 10TOBOPU 3
HaliMaHUMM TIpalliBHUKAMMU JIJIs1 POOOTH B IOMAITHOMY TOCMOJAPCTBI UM 3 iHIIIOK METOM0, siKa He Tie-
pendayvae oaepKaHHS JOXOIiB.

[ToHsTTs (hiznuHOT 0COOU-POOOTOAABIIS 3’ IBUIOCS B 3aKOHOABCTBI 3 MPUMHSTTSAM 3akKoHY YKpai-
HU «IIpo BHeCEHHS 3MiH i JoroBHeHb 10 Komekcy 3aKOHiB Ipo Ipaiio YkpaiHu» Big 5 aumHsg 1995 p.
[1] y 3B’13Ky 3 BAHUKHEHHSIM MPaKTUYHOT HEOOXiTHOCTI y 3alpoBaKeHHI 11i€1 MpaBOBOi KOHCTPYKIIii,
OCKUJIbKM TpOMajisiHaM OyJ10 HaJaHO MpaBo 3aliMaTUCS ITiAIPUEMHUILIBKOIO MiSUTbHICTIO, a IUIs peajizalil
LILOTO TTpaBa HEOOXiTHO TAKOX MpaBO HaliMy MpalliBHUKIB.

Bzarani kputepissMu TpyaoBoOi1 IIpaBOCy0’€KTHOCTI poOOTOAABLISI-(Pi3MUHOI 0COOM € IOT0 O3HAKU Ta
BJIACTUBOCTI, SIKUMU BiH MOBUHEH BOJIOAITH, 11100 BUCTYNATH IMTOBHOLIIHHUM YYaCHUKOM TPYIOBUX ITpa-
BOBiTHOCHH B SIKOCTi pOOOTOIABLIS.

AHaJli3 MpaBoBOToO CTaHOBHINA (hi3UUHUX 0CiO-pobdoTonaBLiB OyB mpoBeAeHuit [1. TTunnneHkom y
MoHorpadii «ITpodiemMu Teopii TpyaIOBOTO MpaBa», ¢ BiH YMOBHO MOMUISE 1X HA ABi rpynu: 1) diznuHi
ocobu, sIKi MOXYTb pealli3yBaTU CBOE IMpaBo HaliMy Ha poOoTy. OJHaK BUKOPUCTAHHS POOOTH iHIIUX
oci0 He mependayae ojaepxKaHHS MOXOMIB (IpoMaasiHU (BJACHUKU), SIKi BUKOPUCTOBYIOTh HaliMaHUX
MNpaliBHUKIB [J1s1 pOOOTU B JOMAIIHLOMY T'OCIMOAAPCTBI, ISl TOMJISIAY 32 MaJMMU TiTbMU, BaXXKO XBO-
PUMM YeHaMU CiM’1 To110); 2) (pi3ruHi 0cOOM-pOoOOTONABLIi, Pijl 3aHATH SIKUX IOTPeOye BUKOPUCTAHHS
HaliMaHoI mpaili. 31e01IbIIOro CyCHiIbHO-KOPUCHA TisIbHICTh TAKMX POOOTONABIIIB MOB’s13aHa 3 OJiep-
JKaHHSM J0Xomy. IXHe mpaBo HaiiMy po60YOi CHIM HOAATKOBO He MependayeHe BilMOBiIHUMU HOpMa-
TUBHUMM akTamu [2, c. 181-183].

IIlo cTocyeTbcs OCTaHHBOI KaTeropii (pisMuHUX 0CiO-pOOOTONABIIIB, TO MOMEHT BMHUKHEHHS iX
IpaBOCYO’EKTHOCTI € LJIKOM oueBUIHUM. Hampuxiiam, izmyHa ocoba, sska Ma€ HaMip 3aliMaTHUCS ITijI-
NPUEMHHULBKOIO TisIJIbHICTIO, HA0OYBa€ TPYJOBOI MPaBOCY0’€KTHOCTI 3 MOMEHTY Jep>KaBHOI peecTpallii ii
B SIKOCTi MpuBaTHOTO MianpuemMiisd. [TpuBaTHi HoTapiycu Ta anBOKaTH, SIKi TeX MarOTh MPaBO YKIaIaTh
TPYIOBi AOrOBOPU 3 IIpalliBHUKAMU, CTAIOTh POOOTOAABLISIMU Y C(PEpi CBOET AiSIBHOCTi 3 MOMEHTY OTPU-
MaHHSI BiJIlTOBiIHOTO CBiZOLITBA.

VY 3B’s3Ky 3 THUM, 1110 B 3aKOHOJABCTBiI YKpaiHU MPO Mpallo HE MiCTUThCS HOPMU IIPO T€, 3 SIKOTO
MOMEHTY BUHUMKA€E TPYIOBa MPaBOCYO’€KTHICTh (iZMuHOI 0cOOM-pOOOTOAABLIS, Y MPaBOBiii JiTepaTypi
€ 0ararto IorJjsiaiB 3 1boro rpuBoay. Haiibinbllle HayKOBIIiB BAHMKHEHHS IPaBOCY0’ €EKTHOCTI (pi3nyHO1
0co0M-po0OTOABIIS OB’ 30T 3 MOMEHTOM HaOyTTs HElO LIMBLIBHOI MPaBOCYO’€KTHOCTI B TIOBHOMY
00cs3i. BinnosinHo o LuBinbHOro Konekcy Ykpainu (nani — LK Ykpainu) rnmoBHa LiuBiIbHA Aie3naT-
HIiCTb HacTa€ 3 NOCSITHEHHSM 18-piuyHOoro BiKy, a00 BCTYITy B 111100, a60 HagaeThcs pizuuHii 0cobi, siKka
Jlocsriia IIICTHAILSTU POKIB i Ipallloe 3a TPYAOBUM JTOTOBOPOM UM Oaxkae 3aiiMaTUCS IiAIPUEMHULIb-
KOIO ITisSITTbHICTIO, @ TAKOXK HEIOBHOJIITHII 0c00i, sIKa 3aImcaHa MaTip’1o abo 6aTbKOM IUTUHMU [3].
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[HIIOTO TMiIXOMy 40 PO3KPHUTTS LLOro NMuTaHHS npuTpumyeThes I. KazakoBa. BoHa 3a3Hauae, 110
colliaizaliist pizuyHoi ocodu Moxe HactaBaTu i 10 14-TU POKiB, TOMY aBTOp MPOIMOHYE AOMYCTUTU Y
cdepy Ipaili B IKOCTi po00TOIaBLiB hi3UYHKUX 0Ci0, SIKi TOCSmIM BiKy 14-TH pOKiB 3a yMOBH, 1110 BOHU
MaloTh CaMOCTiliHMI moxin (3apo0itok). Tak, mificHo, BinmoBinHo mo ct. 32 LIK Ykpainu ¢iznuna ocoda
y Billi Bix 14 o 18 pokiB Ma€e nmpaBo CaMOCTIITHO pO3ITOPSIIXKATHACS CBOIM 3apO0ITKOM, CTUIIEHAIEI0 a00
IHIIMMM TOXOIaMHU, a TaKoX BimmoBigHO mo cT. 33 LK YkpaiHu HErmoBHOJITHS oco0a 0COOMCTO Hece
BiATOBiJAJILHICTh 32 MOPYIIECHHS J1OTOBOPY, YKJIaJeHOTO HEeI0 CaAaMOCTIHO BiAIOBIAHO 10 3aKOHY. Tomy,
OJIHUM i3 CITOCOOIB pO3MOPSIIKEHHS BJIACHUM 3apO0iTKOM MOXKe OYTH YKJIaJAEHHS TPYJ0BOIO JOIOBOPY
3 mpauiBHUKOM [4, c. 19].

KapaunanbHo iH1mii ninxin npononye A. Ciocap. 3oKpema, BUeHU-MTpaBO3HaBellb 3a3Havae, 1110
Ha BiIMiHy BiJ HaliMaHUX MpalliBHUKIB Ta y4aCHUKIB LIMBLILHOTO 000POTY BUMOTI'M A0 BiKy pOOOTOAABLIiB-
(iznyHMX 0Ci0 MOBUHHI OyTH Oisbil BUCOKMMU. HaliOinbll NpuidHATHUM, Ha HOTO AyMKY, OyJi0 O mpa-
BUJIO, 3a IKMM po0OOTOmaBYa NMPaBOCY0’€KTHICTh BCTAHOBIIOEThCS 3 18-piyHoro Biky. Take MoyioKeHHS
BU3HAYAETHCS 3HAUYHO OLUIbII IIIMPOKUM KOJIOM MpaB i 000B’s13KiB po0OTOAaBIIsI-(hi3uUHOI 0co0u, Horo
OiJIbII BUCOKMM CTYIEHEM BiAIOBiJaJILHOCTI 3a opraHi3allito rpalii, YuM y 3BUYaifHOro HaliMaHOro mpa-
LiBHUKa [5, c. 324].

BignosigHo 10 4. 2 cT. 24 ipoekTy TpynoBoro Kojaekcy YKpaiHu poOoToJaBleM Moxe 0yTH (iznuHa
0co0a, siKa Ma€ MOBHY LIUMBiJIbHY Ai€3aaTHICTh. ToOTO, po3poOHUKY MpoekTy TpynoBoro Kojaekcy Ykpa-
iHM NOB’3aJIM HAsIBHICTb TPYAOBOI IpaBocy0’€KTHOCTI hi3ndyHOI 0coOKu-podoToaaBid 3 ii LMBIILHOIO
Jie3ngaTHICTIO [6].

Ilono cniBBimHOIIEHHST TPYAOBOI i LIMBiLIbHOI MpaBocy6’ekTHOCTI, To O. Cepena 3a3Hauae, 110 y }i-
3UYHUX 0Ci0 — poOOTOHABIIIB LIMBIIbHA i TPYA0OBA IPAaBOCYO’ €KTHICTh BUHMKAIOTh OJHOYACHO, OJHAK 3a
CBOIM 3MiCTOM LIMBiJIbHA MPaBOCYO’€KTHICTDb HE MOTJIMHAE TPYIOBY IpaBoCcy0’€KTHICTh [7, . 19].

Bzaraji moHsTTSI mpaBoCy0’ €EKTHICTh BKIIIOYAE B Ce0e MPaBO3MaTHICTh, Ji€30aTHICTh Ta ASIiKTO31aT-
HicTb. I1106 HaOyTu cTaTycy cy0’eKTa TPYIOBUX MPABOBIAHOCHUH B SIKOCTi poboTonaBl, hizuyHa ocodba
IMOBMHHA BOJIOAITHA BCiMa MMM CKJIagoBUMU. ToOTO, IMBIIbHA i TPYAOBa PaBOCY0’ €EKTHICTD CITiBIIaga-
IOTh Y MOMEHTI BUHMKHEHHS Ta BilPi3HSIIOTHCS 3a XapaKTepoM I1paB i 000B’SI3KiB, sIKi BOHU OIOCEPEI-
KOBYIOTb.

HeBu3zHaueHUM 3aMIIAETHCSI TTMTAHHS LIOAO TPYIOBOI MPaBOCyO’€KTHOCTI (Pi3MUHOI 0COOM, SIKi
BUMOBHMIIOCS 18 pOKiB, Ta IKa Ma€ CaMOCTIMHMIA JOXia, ajie OyJia BU3HAHA CyJOM Hedi€30aTHOIO. AmKe
LM 0ocobaM TexK HeoOXimHi NpalliBHUKHU IJIs1 iX 0COOMCTOTO 00CIyroByBaHHS Ta norisay. He3paxarouu
Ha Te, 110 TakKa 0co0a Ma€ CaMOCTIMHMI JOXi, IK OOUH i3 KPUTEPiiB IpaBOCy0’€EKTHOCTI, IT030aBICHHS
LIMBUTBHOT Mi€3MaTHOCTI aBTOMAaTUYHO TSTHE i BU3HAHHSI OCOOM HEIIi€3IaTHOIO B SIKOCTI pOOOTOMABLIS.
TpynoBi goroBopu Bil iMeHi IIOBHOJIITHBOI Hemi€3MaTHOI 0COOH, SIKa Ma€ CaMOCTIMHMIA JOXiA, MOXYTh
yKJIagaTucs ii 3aKOHHUMU OIMiKyHaMMU.

TakoxX, 1110 CTOCYETHCS TPYAOBOI MPaBOCYO’€KTHOCTI 0OMEXEHO Jie31aTHOT 0COOM, TO BiINOBiIHO
1o ct. 37 K Ykpainm ¢pizuuHa ocoba, LMBiUJIbHA Ji€30ATHICTh IKOI OOMeXeHa, MOXe CaMOCTIiTHO BYM-
HSITU JMLIe JpiOHI TOOYyTOBiI MpaBouuHU. [TpaBourHU 11010 PO3MOPSIIKEHHS MallHOM Ta iHIIi MpaBo-
YUHU, 110 BUXOISTh 3a MeXi APiOHMX MOOYTOBUX, BUMHSIIOTHCSI 0CO0O00, LIMBIJIbHA Ii€3AATHICTDb SIKOL
oOMesKkeHa, 3a 3roJ0l10 MiKJIyBaJbHMKA. TOOTO, OCKIILKU YKJIAIEHHS TPYAOBOTO JOTOBOPY 3 HAIMAaHUM
npaliBHUKOM 0e3MepeuHo BUXOAUTH 3a MexXKi ApiOHOro MoOyTOBOro MpaBoOYMHY, TO (pi3nyHa ocoda, sKa
BU3HAHA B YCTAHOBJICHOMY MOPSIAKY OOMEXEHO JIi€31aTHOI0, HE MOXE BUCTYIATH B POJii pOOOTOAABIIS Y
TPYIOBUX BiTHOCUHAX.

Otxe, 1151 KOHCTaTyBaHHS HasIBHOCTI Y (hi3MYHOI 0COOM-POOOTONABLISI TPYAOBOI IPAaBOCYO’ €EKTHOCTI,
BOHa Oe3IepeyHo MOBMHHA MaTy MOBHY LIUBIIbHY Mi€3MaTHICTb, SIKa BilMIOBIIHO 10 3aKOHOAABCTBA 3a
3arajibHMM MpaBUJIOM HacTae 3 18-Tu pokiB.

Otxe, (pizyHa 0coba MOXKe BUCTYIIATU B TPYJOBMX IIPABOBIIHOCUHAX B CTaTyCi poOOTOIABLISI 3 MO-
MEHTY HAaOyTTs ITOBHOI LIMBILHOI Ai€30aTHOCTI. TaKM YMHOM YKJIagaTU TPYIOBi JOrOBOPHY 3 HAMAaHM-
MM TpaliBHUKAMU MOXYTb: (Di3UUHi 0co0u, sIKi Jocsiriu 18 pokiB, SIKIIO BOHU He BU3HAHI Y BCTAHOB-
JIEHOMY 3aKOHOM IOPSIAKY HEeIi€3IaTHUMM Y1 OOMEXEHO Jie3naTHUMM Ta (Pi3udHi 0CO0M, SIKi BCTYIIIN
B LIUTI00, a TaKOX (bi3U4Hi 0COOM, SIKi JOCSIJIM LIICTHAILSITU POKIB, ajle Mpalol0Th 3a TPYIOBUM JI0T0-
BOPOM UM 3aliMatOThCsl MiANMPUEMHUIIBKOIO TisJIbHICTIO Ta HEMTOBHOJIITHI (pi3uuHi ocobu, sIKi 3amucaHi
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MaTip’1o 41 GaTbKOM IMTUHM. HasgBHOCTI iHIINX OCOOJMBUX BUMOT A0 (Pi3MYHUX-0CI0 pOoOOTONABLIIB,
SIKi YKJIAAIOTh TPYIOBI IOTOBOPU 3 HAMMAaHMMM IIpalliBHUKAMU 11 pOOOTU B JOMAIIHHOMY T'OCIIOIAp-
CTBi UM 3 iHIIIOIO METOI0, sSIKa He Tepeadavyae oaepKaHHsI 10XOMAiB, Y 3aKOHOJABCTBI HE BCTAHOBJIEHO.

®DiznuHi 0coOKU-pOOOTOAABLI, PiJ 3aHSTH IKUX ITOTPeOYyE BUKOPUCTAHHS HAMAHOI Ipalli, Ta sIKi BU-
KOPHMCTOBYIOTh HaliMaHy Mpalio sl ofep:KaHHS JOXO0diB, HaOyBalOTh TPYAOBOI MPaBOCYyO’€KTHOCTI 3
MOMEHTY HaOyTT$s1 Y BCTAHOBJICHOMY 3aKOHOM ITOPSIIKY IIpaBa 3aiiHSTTSI IIEBHUM BUAOM ITiAIIPUEMHULIb-
KOI AisSUTbHOCTI.
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Muxaiimiok f. b. Kpurepii TpynoBoi npaBocy6’ekTnocTi ¢isnynoi ocoou-podoToaass.

Y cTaTTi pO3KpMBAIOTHCSI OCHOBHI HAyKOBO-TEOPETUYHI ITIAXOAM OO0 BM3HAYEHHSI KPUTEPiiB TPyd0OBOI
npaBocy0’eKTHOCTI (Di3nuHOi 0coOM-podoTOnaBLSI. AKLEHTYETbCS yBara Ha MOMEHTI BUHUKHEHHS TPYIOBOL
NpaBocy0’€KTHOCTI y (Pi3NUHMX 0Ci0, sIKi yKJIaJatoTh TPYLOBi 1OrOBOPY 3 HAMaHUMM MPaLliBHUKAMHU [T pOOOTH
B JIOMaIlIHbOMY I'OCIIOAAPCTBI UM 3 iHILIOI METOI0, sIKa He Mepeadayae oaepKaHHsI 10XO/IiB.

Kawuosi  caosa: GizuuHa ocoba-poboTomaBellb, LMBiIbHA Ji€3aTHICTh, TPydOBa IPaBOCYO €KTHICTb,
MnpaBoCcy0’€KTHICTb pOOOTOAABLIS.

Muxaiimok f. b. Kputepuu TpyaoBoii npaBocy0beKTHOCTH (hU3HYECKOT0 JIMIa-padoToaaTes.

B cratbe packpbiBalOTCsl OCHOBHbIE HAyYHO-TEOPETUYECKME TMOIXObl K OMNpeNeIeHUI0 KPUTEPUEB TPYIOBOM
NMpaBoCcyObEKTHOCTU (HDU3NUYECKOTO JIMIa-padboToaaTessl. AKILIEHTUPYETCSl BHUMaHUEe Ha MOMEHTE BO3HUKHOBEHUS
TPYIAOBOM MPaBOCYOBEKTHOCTH Y (PUBUUECKUX JIULI, KOTOPbIE COCTABISIOT TPYAOBbIE TOrOBOPa ¢ HAEMHBIMU PabOT-
HUKaMM JIJ1s1 paOOThl B JOMAlTHEM XO3SICTBE WM C APYTOH 1IeJIbI0, YTO HE MpeycMaTpUBaeT NOayueHHUs! JOXOI0B.

Knrouegoie crosa: huznueckoe Jui0-paboTonATENb, TPAKAAHCKAS 1€€CMOCOOHOCTb, TPYA0Basi MPAaBOCYOBEKT-
HOCTb, MPaBOCYObEKTHOCTh paboTOAaTE S,

Mykhailuyk Y. The Criteria of Labor Status of the Self-Employed Employer.

The basic theoretical approaches of determining the labor status of the individual are discovered in this article.

The legal status analysis of the individual employers was conducted by Pylypenko P. D. in his monograph «The
Theory of the Labor Law», where he divides them into two groups: 1) individuals who can realize their right to
employment. However, the use of work by others does not foresee the income (people (owners) who use employees
to work in the household to care of children, seriously ill members of the family, etc.), 2) individuals, employers,
occupations of which requires the use of hired labor force.

Asto the last category of individual employers, the moment of their personality rise is quite evident. For example,
an individual who intends to do business acquires labor personality upon its state registration as a private entrepreneur.
Private notaries and lawyers who also have the right to conclude labor contracts with workers become employers in
the area of its activity after receiving a certificate.

The views of many scientists at the time of personality employment of an individual employer rising were
examined. Most scholars of legal personality of an individual employer rising associate it with the entry into the civil
personality in full. According to the Civil Code of Ukraine full civil capacity comes from the achievement of 18 years
or marriage, or gives to an individual who has reached the age of sixteen and is working by contract of employment
or wants to do business, as well as juvenile person who is recorded as a mother or father.
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In accordance with the Item 2 of Art. 24 of the draft Labor Code of Ukraine the employer may be an individual
who has full civil capacity. That is, the developers of the draft Labor Code of Ukraine tied the availability of legal
employment of the individual employer with its civil capacity.

The civil and labor legal personality of individuals-employers occurs at the same time, but its content does not
absorb labor civil legal personality.

Therefore an individual can take part in labor relations in the status of the employer since gaining full civil
capacity. So persons who can conclude labor contracts with employees are: individuals who have attained the age of
eighteen if they are not recognized legally incapable or limited capable and individuals who entered into marriage,
as well as individuals who have attained the age of sixteen but work under a contract of employment or engaged in
business and juvenile individuals who is recorded as a mother or a father. There are other specific requirements to
physical entities, employers who enter into employment contracts with employees for work in the household or for
any other purpose that does not guarantee the income does not fixed by the law.

Key words: employer, labour status, civil capacity, labour status of the employer.
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