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MEJIIAIIA AK AIBTEPHATUBHA ®OPMA BUPIHIEHHA CITIOPIB

[HCTUTYT Memiallii, IKMi OCTaHHIM YacoM B 3aXiJHMX KpaiHaxX 3apoOMB COJIiIHY penyTallilo, BUKIN-
Kae Bce OUIbIITY 3alliKaBIeHICTh B YKpaiHi. OmHak 1ieii akTyaJbHUIA MEeTO/, aJIbTepHATUBHOI'O BUPIILLIEHHS
CMOPiB COPUIMAETHCS BKpail HEOMHO3HAYHO YKPaiHChKMMMU cIielianictaMmu y cdepi mpaBa. binbliicTh
CYIIK€Hb IIpO 1ieli crociO BUPIIIEHHS CHOPIB BITYM3HSIHUX IIPAaBO3HABIIIB OyAyIOThCS Ha ITiACTaBi Ae-
KIUJTBKOX MepEeKIaAeHUX 3 aHTJIIMChKOI a00 HIMEIIbKOT MOBH HAYKOBO-TTOMYJISIPHUX CTAaTEi, TPUCBIYEHUX
Memiallii, Ta CUJIbHO CIIPOIIEHUX TECOPETUIHUX iIeit.

Memiaiiisg B ii cydacHOMY PO3yMiHHi Moyajia po3BMBATHCS B APYTiil mogoBMHI XX CT., TepIl 3a Bce,
B KpaiHax aHrio-amepukaHcbkoro npaBa — CIIA, Benukiii bputanii, ABcTpaltii, a MOTiM ITOCTYIIOBO
cTajia MoIIMpIoBaTUCh i B iHIIKX AepkaBax 3axoay. OnHaK, BUKOPUCTAHHS TTOCEPEAHUKIB TSI BUPILLIEH-
HSI CIIOPIB BiIMIYa€THCS 3 JaBHIX YaciB, 30KpeMa, iCTOPMKHU BiIMIYarOTh ITOAIOHI BUITAAKH I1I€ B TOPTiBIIi
¢inikiiiuiB y BaBunoni. Pumcbke mpaBo, mounHarouu 3 Koaekcy FOctuniana (530-533 H.e.), BUKOpUC-
TOBYBaJIO MocepeAHULITBO. [TocepeIHUIITBO 3aKpiruItoBajlach B HiMELIbKMX KOjieKcaX 3BUUYAa€BOIO TTpaBa,
€ BOHO y MOJISIKIB i, 3BUYaifHO, B yKpaiHLiB. Tpaauilii BiAmoBigHOI0O MpaBOCyAIsl MalOTh B YKpaiHi OiJIbII
HIXX TUCSYOJIITHIO iCTOPIitO i Mamu Miciie 3 X CTOJITTS A0 Mepiioi TpeTUHU XX CTOJITTS. 3HUKJIA 11 CUC-
TeMa 3 MPUXOA0M PaJsSHCHKOI BJIaJu Ta 3alPOBaKEHHSIM PasHCHKOTO MpaBa.

B cyuacHy Ykpainy Meniaiiis Ipuidliuia Bxe sSIK HallpallbOBaHa TeXHOJIOTiA B cepeanHi 90-X poKiB,
MefialliiiHi LeHTpu movauu mnpaioaT 3 1997 poky (B Oneci). Bnepie B CHJI Meniaitito 0yJ1o 3acToco-
BaHO B paMKax LIMBUIBHOIO CymouMHCTBA. IpoMancekumu «Ipynmamu Meniaiii» JloHeubka, Jlyrancobka,
Onecu, Kuepa, Kpumy, XapkoBa BoHa arpo0OyBaiiacs B pisHUX cpepax — y TPYIOBUX, CIMEITHUX criopax,
crnopax CyCifiiB, y UMBUIBHMX IIPOBAIXKEHHSIX TOIIIO.

YkpaiHchKi, mosibehKi i pociiichbki topuctu K. CoxHeBuy, T. Kytue6a, O. CtanHuipkuii, b. Ipexos,
M. Ipymescekuii, 1. @panko, A. Tomamesckuii, €. bapanoscekuii, C. Kynpunupbkuii, T. [omko po3-
[JISIIA0Th BiZHOBHE MPaBOCYA/s B iCTOPUYHOMY KOHTEKCTi, 30KpeMa, HOro BUTOKU, MepeayMOBU BU-
HUKHEHHS, MexaHi3M (pyHKIioHyBaHHs. 3a Bu3HaueHHsIM M. Ipymescbkoro ta T. Toiiko, mpaBocynas
B YKPaiHCBKUX 3eMJISIX 3MiMCHIOBAIOCS 300pOBMMM Ta KOMTHUMM CyJaMU 3a MTPUHLIMIIOM BiTHOBJICHHS
MOPYILIEHOTO MpaBa, 000B’ 130K MOHOBUTU sSIKe MOKIaAaJIOCh HA MPaBOIOPYIIHMKA. [0JJOBHUM 3aBIaH-
HSIM OYyJIO JOCSITHEHHSI MUPY B OKPY3i BiTHOBJIEHHS TTOPSIAKY, HEIOIMYIIEHHSI KPOBHOI MTOMCTU. AJle BU-
pillieHHs cIiopy BimOyBajocs B cyai. Memnialist € aJbTepHaTUBHOIO (DOPMOIO BUPIIIEHHSI CIIOPiB, TOOTO
aJIBTEpPHATUBOIO CyIOBOMY po3riisaay. OmHUM 3 MPUHLMITIB Meiallii € 10OpOBiIbHICTb, TOOTO CTOPOHU
caMi BUPIILIYIOTh JOMOBIISITUACS iM, 4 Hi. CHiIbHUM MiXX MeIialli€ro i Tiexo popMOI0 BiTHOBHOTO IIPaBO-
CyJIsl, 110 iCHYBaJIo B YKPaiHChKUX 3eMJISIX O paAsSHChKMX YaciB, €, HacaMrepe., CIpsIMyBaHHSI 3yCUITb
Ha BiZTHOBJICHHS IIpaBa IIJISIXOM YKJIaJaHHS MUPHOI YTOIM MiK ITOTEPIIUIMM i IIPaBOMOPYLIHUKOM.

Pa3oM 3 iuMm, Bullie3a3HaYeHi aBTOPU He pO3TJIsaaiy MATaHHS 1O0CYI0BOTO BUPIllIEHHSI CIOPiB, (hopM
sIKi O cTaBai aJIbTEPHATUBOIO CyI0BOro po3risimy. CaMe cym micis JOCTiIXKEHHS HaJaHUX CTOPOHAMU
JTIOKa3iB MpUiiMae pillleHHsI Ha KOPUCTh OJHIET 3 CTOpiH. Memiallist ik aibTepHaTUBHA (hopMa BUPIILIEHHS
CIMOPiB HAJa€ 3MOTy CTOPOHAM CaMMM MPUUMATHU PillIeHHS 3a TOTIOMOTOI0 TPEThOT HEUTPAJIbHOI CTOPO-
HU. Ha choronHi e He BU3Ha4YeHi (hopMU, IIPUHIIUIIA i MEXaHi3MHU BIIPOBAIKEHHS Meiallii B TIpaBOBY
cucTeMy YKpaiHU Ha CydacCHOMY eTalli ii pO3BUTKY, 1110 i 00YMOBMIIO BUOIp TEMU.

AKTyaJIbHiCTb TPOOJIEMAaTUKHX BiTHOBHOTO TTPABOCY/IIsI BU3HaUY€HA TAKOXK HEOOXITHICTIO BUBHAYECHHST
IIPaBOBUX 3acaj BUHUKHEHHS, (popMyBaHH:I i (DyHKIIIOHYBaHHS iHCTUTYTY Meiallii Ha 3axo/i Ta B Halli-
OHaJIbHOMY MpaBi YKpaiHChbKUX 3€MEJIb, BPAXOBYIOUM BaXKJIWBI JOCTIIKEHHS 3apYOiKHUX 1 BITYUM3HSIHAX
aBTOPIB, SAKi cnpusiid 6 GopMyBaHHIO TO3UTUBHUX TEHACHIIIM PO3BUTKY LILOTO iHCTUTYTY SIK OTHOTO 3
€JIEMEHTIB T'POMAaISTHChKOTO CyCHiIbCTBA YKpPaiHU.

Otxe, METOIO CTATTi € MOCIIIKEHHST IHCTUTYTY Meiallil SIK eJIeMeHTa TPOMAaIsIHChKOTO CYCITUILCTBA
Ta iCTOPMKO-MPaBOBi 3acaay aTbTePHATUBHUX CIIOCO0IB 3MiICHEHHS MpaBoCyAas. 151 TOCIATHEHHS METH
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MPOIIOHYETHCS BUPIIIUTHU PsII HAyKOBO-IIi3HABAJIbHUX 3aBJaHb: BU3BHAYUTHU CYTHICTD i TEXHOJIOTiI0 MeIi-
arlii, cTamii mpolecy, OKPeCIUTH BUMOTH 0 OCOOM MeaiaTopa, a TaKOX IOPUANYHI HACTIAKM Meaiallii Ta
iX peastizalliro B HalliOHAJIbHOMY IpaBi YKpalHu Ta iHIIMX KpaiH CBiTY.

Buxoastau 3 MeTu CTatTTi, AJIs1 JOCHiIXKEHHST iIHCTUTYTY Meiallil IK iHCTUTYTY TPOMaAsTHChKOTO CyC-
MiJIbCTBA Ta BUBYEHHSI iCTOPUKO-IPABOBUX 3acaj ajJbTepHATUBHUX CIIOCOOIB 3MiMCHEHHS IIPaBOCYIIs
BUKOPUCTOBYBABCS iCTOPUUHUI METO, MOPiBHSIHO-MPAaBOBUI aHai3, CTATUCTUYHUI METO/ 3 BAUKOPUC-
TaHHSIM CUCTEMHO-CTPYKTYPHOTO 1 JIISIIBHOTO IMiJXOMIB.

Hns eeKTUBHOIO PeryjiloBaHHS BUPILIEHHS! CIOPiB i KOH(MIIKTIB y pi3HUX cdepax CYCMiIbHOTO
JKUTTS Ha TJi pepopMyBaHHSI HalliOHAILHOTO 3aKOHOJIABCTBA Y C(pepi ynpaBJliHHS, ITIOO0JIaHHS IIPOSIBiB
KOpYTIIii, 3MiCHEHHST HEYIIePEeIKEHOro MpaBoCyAsl Ta 3a0e3MeYeHHsT HaJIeXKHOI MPaBOBOI JOIMOMO-
TY, CTaBJISITHCS MUTAHHS 1100 3aIlpOBAIXKEHHS iHCTUTYTY Meiallii K IpoLeaAypy BUPIILIEHHS CIIOPiB
B MPaBOBY cUCTeMy YKpaiHu. Ha cbOrofHi BXe pO3MIsSIHYTO Ta PETeIbHO BUBUYEHO Psiji BAXJIMBUX MU-
TaHb, SIKi CTOCYIOTHCSI IIEPCIIEKTUB IIPaBOBOIro pery/aoBaHHs Menianii y Himeuunni, Ykpaini ta [Tonbiii,
OOTpPYHTYBaHHsI poJii Meaiallii ik popMu 3AiiCHEHHSI MPaBOCYA/sl, MUTaHb BIPOBAIXKECHHS MPUHIINIIIB
BiITHOBHOTO IPaBOCYAIs B YKpaiHi, MUTaHb 3aCTOCYBaHHS Meiallii B eKOHOMIUHIN Ta MyOiyHuii ce-
pax, TpyJIOBOMY IIpaBi, CIMEITHMX cIipaBax, MOJIEJIeH peryIloBaHHS I OCHOBHUX IPOOJIeM, TTOB’ I3aHUX 3i
3AiiCHeHHSIM Memiallil, 3Ha4eHHsI MIXKKYJIbTYpPHOI KOMYHIKallii B IpoLeaypi Meaiallii Ta poji Memialii y
MpolIeci 3HKEHHS piBHSI KOH(MIIKTHOCTI i AeMOKpaTu3allil CyCITiIbCTBA.

BuzHaueHi muTaHHS HEOJHOPA30BO BUCBITIIOBAIMCS B MpaLsiX KOOPAMHATOPA 3 OLIHKA MOHITOPUH-
ry Yxkpaincekoro LleaTpy ITopo3yminns O. [opoBolo, Helo po3IJIssHYTI Ha ITpUKIIagax iCHyIoui ITporpaMu
BiIHOBHOTO MpaBOCYAas B iHIINUX KpaiHax, Takux sIK ®panuisg, Hinepaanou, Hopserist, Hosa 3emanmis,
Kanana [3]. [IpakThuHe mpoBeAeHHSI Melialliii Ha OCHOBI BiTHOBHOTO TpaBocynisl posrisinae S1. Ba-
JIIOK 3 TIOJIbCHKOTO LICHTPY Mediallil, SIKMii BU3HAYa€, 1110 y CYTHOCTI Memiallii 3aKjIageHO IIIMOOKUIA CeHC
TOMY, 110 3aBASIKW LIbOMY JIFOAU caMi MOYMHAIOTh MiKJIyBaTHCS TIPO BIACHI CPaBU, LIIKABUTUCS HUMU i
OyayBaTH IPOMAaISTHChKE CYCITLTLCTBO, 110 MOXE BIIOPATUCS 3 BIACHMMU IIpo0JIeMaMM CaMOTYXKHU |2, C.
77]. OnHiero 3 3a7a4, IKa MOKJIaZa€ThCS Ha IHCTUTYT Meiallil, € po3BaHTaXKeHHsI CYJOBOI CUCTeMH, Ha-
JAHHS MOXJIMBOCTI CTOPOHAM BUPILINUTU MPo6aeMy 6e3 po3misiay cripaBu y cyai. @yHKIIi0 MpaBOCyIIst
3 IHCTUTYLIil Cyd0BOI BJIaiy YaCTKOBO Bilal0Th Ha peati3allilo TpOMaIsiHChKOTIO CYCITUILCTBA. B IboMy
KoHTeKcTi npe3uaeHT KoHctutyuiitHoro TpudyHany Ilonbuii Mapek Cad'ssH Harojoniye Ha 3Hauyulii
pouti cyiB Mpy MOoOYI0BI TPOMaSTHCHKOTO CyCHiIbCTBA [6, ¢. 7].

AHaJi3 MpakKTUKMU CyIOBMX Ta IPABOOXOPOHHUX OPraHiB 3 BIPOBAIXKECHHS IIPOLEAYPU Memialiii B AH-
rnii, benprii Ta HiMeuunHi, mpoBenennii B. 3eMIstHCbKOIO, TTOKA3ye, 110 Mediallist JO3BOJISIE BiTiATH Bif
BTpaTHU 4acy B CyIOBOMY MpPOLIECi, Bil MOJATKOBUX i HerependadeHuX BuTpaT. CTaTuCTUKaA PO3BUHYTUX
KpaiH ToKasye, 1o Bix 83% mo 85% Bcix Memialiit Boaii. HaBiTh SIKIIIO yroay He TOCATHYTO, 3aTy4eHHS
B Meiallito 301/IbIIYE PO3YMiHHS Ta 3aA0BOJIbHSIHHS CTOPiH-YIaCHUKIB: Meaiallisl, TaAKMM YMHOM, CIIpaB-
JISIE€ TIO3UTUBHMI BIUIMB Ha CIIPMIAHSTTSI yYaCHMKIB 1 iX Aili B cymoBoMy mpoieci [4, c. 7].

ITpouec memiaiiii mpencTaniisie COO0I0 CYKYITHICTh (DAKTUYHUX 1 IOPUINIHUX Oild, SIKi 301MCHIOIOTHCS
yJacHMKaMU MeJiallii BIIpOoAOBX BM3HAUEHOTO YacOBOIO MPOMiXKY. MOXKIMBO BUALIUTU I1’SIThb OCHO-
BHUX eTariB Memianii. Ilepimii etan — ykiaaganHs yrogu. CTOpOHU i MeAiaTOpU yKJIagaloTh YTOLy PO
Memianito. Jpyruii Kpok — 11 3’sicyBaHHs Mo3uliiii ctopiH. Ha TpeThoMy eTamni BinOyBa€eThCSl BUSIBJICHHS
iHTepecy, SIKUil CTOITh 3a MO3UIIIEI0 KOXHOI 3 cTopiH. YeTBepTHil eTan — 3HAXOMXKEHHS PillICHHS, SIKE
MOBMHHO BJIAILITYBAaTH IBi cTOpoHM. Ha 3akimtouHiii, 1m’aTiit ctazii BinOyBa€eThbCs YKJIaJaHHS YTOIM 3a pe-
3yJbTaTaMu Mefdiaiii. Ha MemiaTopa moxkiiagmaeTbes 3aBIaHHs 110 0(DOPMIIEHHIO KOHCEHCYCY B ITMChMO-
Buii (popmi. AKIo B posi MeniaTopa BUCTyIa€ HOTapiyc, TO BiH MPaBOMOYHMIA 3aCBiAYUTH 110 yroay. Ha
LIbOMY €Talli BUCOKOIO € TaKOX pOJIb aABOKATIB CTOPiH, SIKi JOIIOMAaraloTh B OPUINIHOMY ODOPMIIEHI
YTO/I, MIEPEBIPSIOTH 1X IOPUINIHI MOXIJIUBOCTI BUKOHAHHSI.

OCHOBHMMM IIpeTeHACHTAMM Ha BUKOHAHHS (DYHKIIiI MeaiaTopa € MpeacTaBHUKKU IBOX ITpodeciii:
ropucty i ricuxosoru. OgHak npodecop K. Ipedin don LmibdeH ckenTUYHO OLIHIOE TTpodeciiiHnX
IOPUCTIB B IKOCTI M€IiaTOPiB, «IOPUCT, SIK BiH BBaxKa€, HaAUJIEHWIA 3MaTHICTIO, 3BUYKOIO i HAaBiTh aMOi1li-
SIMU JIO OTIEPaTUBHOTO aHaJIi3y i BUPIILIEHHS 3arUTyTaHUX MPoOJeM, a TOMY BiH CXWJIbHUI OOMEXyBaTh
ABTOHOMHICTb CTOpPIiH 3 (pOpMyBaHHS pillieHHsSI KOH(JIIKTY i BIUTYyTYBaTUCS B IIEPETOBOPU 3 BIACHUMU
npono3ullisimMu. Lle, B cBoto 4epry, cynepeynuTb OCHOBHOMY MPUHLIMITY MeJiallii, SIKUil TOJIsITa€ B TOMY,
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1110 CAMOCTIMHMIT KOHCEHCYC CTOPiH Ma€ BUIIY 1iHY 3a 3MiMCHEHHS pillleHHs, SIKE IIPOIOHYBaIa TPETSI
ocoba. [IpoMy TTiaxX0ay TPOTUCTOITh iHIIIA KOHIEMIIis, Y BiIMTOBIIHOCTI 0 SIKOI MeAiaTOp MOBUHEH MO-
BiIOMUTH CTOPOHAM i IIPABOBY OLIIHKY AESIKUX SIBUIL, TOOTO MeAiaTOp MOXKe MpoiH(OpMyBaTU CTOPOHU
PO MOKJIUBICTh 3MICTY CYIOBOTO PillIEHHSI, SKE MOTJI0 OYTH BUHECEHO 3a BACHOBKAMM PO3TJISITY CIIPaBU
B CyIi 3aMicTh Ipoueaypu Meniauii. I. Purep ramae, 1o e miaxin € OiIbIil MPaBWILHUM, TaK SIK «paMKK
ABTOHOMHOTO PETYJIIOBAHHS CIIOPY 3a/la€ caMe MpaBoBa OCHOBAa»; TAKOX, MPAaBO HAala€ CTOPOHAM TOW
HEOOXiTHMI iIHCTpYMEHTapiil, IKMiA MOXe OyTH BUKOPUCTAHUI MIPU PO3POO0I1Ii IOPUANIHO 000B’ I3KOBOI
yroau. Ha mpakTulii ckiiajgacsi HacTynmHa KapThHa. 3a TBepIXKeHHSIM IUpeKTopa OpuTaHcbKoro LleHTpy
edexrusHoro BupimenHs criopiB (CEDR) K. Maku B Bennko6puranii 75-80% ycix MemialiitHux mpo-
1IeCiB TTPOBOASITHCS aIBOKATAMMU.

Cepen 10pUCTiB B poJli MeliaTopa HaiOUIbI YacTo 3yCcTpiyaloThCsl TPU CIieliaiicTa: cyaasi, aaBo-
Kat, HoTapiyc. Tak, 30kpeMa, cynoBa Mefiallisl po3IOBCIOIKeHa B Aestkux 3eMissx HiMeuunnu. Cymug,
SIKMIA PO3IVISIIAE CIIp, 1 IKWil, Ha OT0 AYMKY, MOXE 3aKiHYUTHUCS IPUMUPEHHSIM CTOPiH, PEKOMEHIYE
iM 3BEpHYTHCS 3a JOTIOMOTOIO 10 MediaTopa, B poJi SKOTro BUCTYIIAE€ CYIs TOTO XX CYMY, SIKWIA Ma€ TTi/I-
TOTOBKY MeliaTopa Ta He BiAIIOBiIa€ 3a BUHECEHHSI PIllIEHHS MO CIIpaBi. Y BUITAIKy MOTOIKEHHS CTOPiH
Mpoliec MPU3YIIUHSIETHCS 1, B 3aJIE3KHOCTI Bi pe3yabTaTiB Meiallii, a00 TMTOHOBIIOIOTLCS Yepe3 AesIKU
yac, abo 3aKpUBAETHCS. 3 1LIi€l MOAEi BUAHO, 110 CYIIsI MOXE BUCTYIATU B POJIi MediaTopa IMpu AOTPH-
MaHHi OCHOBHUX MPUHLIUIIIB Meiallii, TOOTO HeUTpaJbHOCTI (sIKa B JaHOMY BUIIAAKY TPAKTYEThCS SIK
BiICYTHICTb IpaBa MPUIHSTTS BIACHOTO pillleHHs 110 cripabi). He Maioun 3aKoOHOOABYOTO 3aKPiIIEHHS
B YKpaiHi, Memiallis BxXXe 3aCTOCOBYETHCS Y BUIJISIAI IPUMUPEHHS B XOJIi CYIOBOTO PO3IJISIAY CIIPaBH i
TaKMM YMHOM, B POJIi MeJiaTopa JOBOAUTHCS BUCTYIIATH CaMe CYIi, SIKMIA pO3IJIsIIae CIIpaBy.

[To3u1ist OiAbIIOCTI BUSHUX, SIKi 3aiiMalOThCsI Medialli€lo, OJ0 MUTAaHHS PO YYacThb aABOKaTa B Me-
peroBopax B SIKOCTi MeJliaTopa 1OCUTb KaTeropuyHa: nmpodecisi anBokaTa HeCyMicHa 3 BAKOHAHHSIM pOJIi
Meaiatopa. CyTb L€l TO3ULIi1 3BOAUTHCS A0 HACTYITHOTO: alBOKAT 3a3BUYail € MPeACTABHUKOM OJHI€ET 3
CTOpIH y CIIOpi, @ MeIiaTop MOBMHEH OyTy He3ajexkHUM. OIHaK Ha MPaKTULll PIillIEeHHsS 1IbOTO MUTAHHS
HE € OMHO3HAYHUM. Y BilMIOBIAHOCTI 1O HiMEIIbKOTO 3aKOHY MPO aABOKATYypy, aABOKATH BUKOHYIOTb HE
TUIBKM (DYHKIIiIO IIPpEeACTaBHUKIB CTOPiH, ajie i HagaloTh IOPUIANIHY JOIIOMOTrY. AIBOKAT MOXKEe BUCTYIa-
TU B IKOCTi Me/liaTopa, pealli3ytouu CBOi (PyHKIIii 3 HaJaHHSI OPUAUYHOI TOTIOMOTH, OHAK LISl TiSIIbHICTh
HEeCyMiCHa 3 IPEeACTaBHULITBOM IHTEPECIB OHIEL 3 CTOPiH, SIKi IIPUIIMAaIOTh YYacTh y IIPOIIeci Memialiii.

HistibHICTh HOTapiyca B SIKOCTi MeaiaTopa, Mpu sIKiit 1oro yHKIIi1 He 0OMeKY€EThCS JIMIIE YITpaB/IiH-
HSIM TIIeperoBopaMu, a HallpaBJIeHi TAKOX Ha BUKOPUCTAaHHS Oro IOpuANYHOI KBajidikallii 11t ohopm-
JICHHSI pillleHHS B IOpUAWYHIN (popMi HEOOXiZHO PO3MISIAATU B SIKOCTi CIY:KOOBOI MisLTLHOCTI y cepi
HaJgaHHS I0pUINYHOI JormoMoru. IlpaBuia mpoBeaeHHSI HOTapiycoM Meaiallii 3aKpiIieHi B HOpMaTUB-
HUX aKTax, sIKi peryjJroioTh MOPSII0K 3MiliCHEeHHST HOTapiycoM MpodeciitHuX 000B’sI3KiB. 3a 3araJbHUM
IIPaBWIOM HaJaHHSI HOTapiyCOM IOPMAMYHOI JOIIOMOIH B SKOCTI Me[iaTopa He BUK/IIOYAE MOXJIMBOCTI
MOCBiTYEHHST HOTapiyCOM yrojiu, sika yKjajaeHa ydacCHUKaMM Meiarlii.

Otxe, mpoaHaji3yBaBIlIM iCTOPUKO-IIPABOBI 3acaay aJbTepPHATUBHUX CIIOCOOIB 3AilICHEHHS IIpaBoO-
CyIIsl, AOCHIIKEHHS iIHCTUTYTY Meialii sk (opMU aTbTepHATUBHOIO BUPIILICHHS CIIOPiB, MOXHA AiATH
BUCHOBKIB, 1110 BiTHOBHE IIPaBOCYAIs B YKpaiHi 3aBXIM BimOyBajaocs 4yepe3 MUPOBi, TPOMAIICHKi Cyau,
a He Yepe3 MeliaTopiB, aje He3BaXKalouM Ha 11e, BXXe Y CyJaCHUX yMOBaX MpaBOBOI MIMCHOCTI, 3 ypaxy-
BaHHSIM BXe MOJEPHI30BaHOI 3ax0A0M MpOoLEAypH Meiallii Ta HallioHAJIbHUX IPAaBOBUX TPaAuLIiii, BU-
JIAEThCSI MOKJIMBUM MOTO 3iliCHEHHS 3a JOMIOMOT0l0 ocTaHHiX TexX. CyTHICTh Meiallii He € HOBOIO ISt
YKpaiHChKOI MpaBOBOI AiICHOCTI, ajle Ha Cy4aCHOMY eTalli pO3BUTKY IIPaBOBOI CUCTEMU HEAOCTATHHO
JIVIIIe BU3HAYEHHS i pO3YMiHHS TOTO, IO 1€l iHCTUTYT BXeE iCHYBaB B YKPaiHCbKOMY MpaBi, CbOTOIHI
HEOOXiAHO BU3HAYUTU MOXKJIMBOCTI (DYHKIIIOHYBaHHS 1IOT0 B Cy4aCHMX YMOBaX, 10ro HOBi (popmu pea-
Jizanii. MoxHa criofiBaTrcs, 1110 BiH OpraHiqyHoO yBilile B TpaBOBY CUCTEMY YKpaiHU 3aBISIKA TOMY, 1110
HE € YyXUM, a JINIIE TIIbKY MOACPHI30BaHUM, i MPpUAATHUM [J1s1 (DYHKIIOHYBAaHHS HE TUIBKU B YKpaiH-
CbKOMY MPaBOBOMY MPOCTOPI, a i IJ1s1 BUPILLIECHHST MiXKHAPOIHUX KOH(JIIKTIiB.
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Mimuna K. B. Menianis ik ansrepHaTHBHA (DOpPMa BUPillleHHS CTIOPIB.

Meniauist B mpaBi — oHa 3 TEXHOJIOTiI albTepHATUBHOIO BPETYJIIOBAaHHS CIOPIB 3a y4aCTIO TPEThOI HEUTPallb-
HOI CTOPOHM, OE3MPUCTPACHOI, He 3alliKaBJIeHOl B 3a3HaUeHOMY KOHMJIIKTi CTOPOHU — MeAiaTopa, SIKWil J0Mo-
Marae CTOpOHaM BiIlIPaIlOBaTH BU3ZHAYEHY YIOMdY 3i CIIOpy; MPH IIbOMY CTOPOHU TTOBHICTIO KOHTPOJIIOIOTH MTPOILIeC
MOPUNHATTS PillleHHSI 3 BPETyJIIOBaHHSI CIIOPY i YMOBU MOT0 BUPILLIEHHSI.

Karouosi croea: yroaa, albTepHaTUBHE BUPIILIEHHS CIIOPiB, Mediallisl, TpeTsl CTOpOHa.

Mumuna K. B. Meauanus Kak aasTepHaTHBHAsA (hopma pa3pelieHusi ClIOpoB.

Menuaiys B ripaBe — OJiHA U3 TEXHOJIOTUM aJIbTepHATUBHOIO YPETYJIMPOBAHUS CIIOPOB C yU4aCTUEM TPEThei
HEeUTpalIbHON, OeCIIPUCTPACTHOM, HEe 3aMHTEPECOBAaHHOM B JaHHOM KOHMJIUKTE CTOPOHBI — MeIuaTopa, KOTOPhIi
MOMOTaeT CTOPOHaM BbIpabOTaTh OINPEeIeHHOE ColallleHUe MO CIopy; MPU 3TOM CTOPOHBI TTOJTHOCTBIO KOHTP-
OJIMPYIOT MPOLIECC MPUHATUS PELISHUS 110 YPETYJIUPOBAHUIO CITIOPA U YCJIOBUS €r0 pa3pelieHus.

Knrouesovie crosa: cornailieHre, albTepHATUBHOE pellieHUe CIIOPOB, MeIUaLUsl, TPEThsI CTOPOHA.

Mishyna Zh. Mediation as a Form of Alternative Dispute Resolution.

Mediation, as used in law, is a form of alternative dispute resolution (ADR), a way of resolving disputes between
two or more parties. A third party, the mediator, assists the parties to negotiate their own settlement (facilitative
mediation). In some cases, mediators may express a view on what might be a fair or reasonable settlement, generally
where all the parties agree that the mediator may do so (evaluative mediation).

The activity of mediation in itself appeared in very ancient times. Historians presume early cases in Phoenician
commerce (but suppose its use in Babylon, too). The practice developed in Ancient Greece (which knew the non-
marital mediator as a proxenetas), then in Roman civilization, (Roman law, starting from Justinian‘s Digest of 530-
533 CE) recognized mediation.

Mediation has a structure, timetable and dynamics that «ordinary» negotiation lacks. The process is private and
confidential. The presence of a mediator is the key distinguishing feature of the process. There may be no obligation
to go to mediation, but in some cases, any settlement agreement signed by the parties to a dispute will be binding on
them.

Mediation can function not only as a tool for dispute resolution but also as a means of dispute prevention.
Mediation can be used to facilitate the process of contract negotiation by the identification of mutual interests and
the promotion of effective communication between the two parties.

One of the hallmarks of mediation is that the process is strictly confidential. The mediator must inform the
parties that communications between them during the intake discussions and the mediation process are to be private
and confidential. In general, the information discussed can never be used as evidence in the event that the matter
does not settle at mediation and proceeds to a court hearing.

The parties therefore agree that it’s a condition of being present or participating in the mediation and the
document if necessary may be deemed confidential by virtue of the common law.
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Parties who enter into mediation do not forfeit any legal rights or remedies. If the mediation process does not
result in settlement, each side can continue to enforce their rights through appropriate court or tribunal procedures.
However, if a settlement has been reached through mediation, legal rights and obligations are affected in differing
degrees.

Mediation has opened the door for parties in conflict to resolve their differences through non-traditional judicial
forums. Over the last few decades, mediation has brought to light the processes, or alternatives to litigation, that
enable parties to resolve their differences without the high cost associated with litigation. An interesting remark made
by Spencer and Altobelli (2005, p. 223): «Court systems are eager to introduce mandatory mediation as a means to
meet their needs to reduce case loads and adversarial litigation, and participants who understand the empowerment
of mediation to self-determine their own agreements are equally as eager to embrace mediation as an alternative to
costly and potentially harmful litigation».

Mediation as a process involves a third party (often an impartial third party) assisting two or more persons,
(«parties» or «stakeholders«) to find mutually-agreeable solutions to difficult problems. People make use of mediation
at many different levels and in multiple contexts: from minor disputes to global peace-talks. Mediation differs from
most other adversarial resolution processes by virtue of its simplicity, informality, flexibility, and economy.

The typical mediation has no formal compulsory elements, although some common elements usually occur:
each of the parties allowed to explain and detail their story; the identification of issues (usually facilitated by the
mediator); the clarification and detailed specification of respective interests and objectives; the conversion of
respective subjective evaluations into more objective values; identification of options; discussion and analysis of the
possible effects of various solutions; the adjustment and the refining of the proposed solutions; the memorialization
of agreements into a written draft.

Key words: agreement, alternative dispute resolution (ADR), mediation, a third party.
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