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B HE XOYETE BUPIIIIYBATU KOH®JIIKT ¥ CYAI?
TOAI 3BEPHITHCA 10 MEJAIATOPA

Muxoana ITanadiu

Jep:xaBHuii fenapraMeHT iHTeJEeKTyalbHOI BlacHOCTi MiHicTepcTBa OCBiTH 1 HAyKH YKpainu, Kui

Tamapa Illesenesa

ep>kaBHe miAMPUeMcTBO " YKpaiHCbKUI iIHCTUTYT MPOMHUCIOBOI BiracHocTi", KuiB

Y pamxax Ilpoepamu XI mixncnapoonoi nayxogo-npaxmuunoi xongepenuii "Axmyanvhi

npooaemu inmenexmyanvnoi enacrwocmi” (Anma, 2007 p.) enepwe 6i00yn0cs M00en08aHHA
Meoiauitinozo npoyecy 3 Memoro 8pezyat08anHs CROPie 3 NUMAHbL THMEIeKMYANbHOI 81ACHOCMI.

Vuacuuku XI MiskHapoaHOI HAYKOBO-NPaKTHYHOI KoH(epeHiii "AKTyaabHi NpoOJeMH iHTeJeKTyalbHOI BAacHOCTI"
(3niBa HampaBo): rosoBa [lep:kaBHOro areHTCTBa YKpaiHM 3 iHBecTHHiid Ta iHHOBaniii Bikrop IBuenko, rososa
Hep:xaenapraMenTy iHTeJIeKTyaubHOi BiacHocTi Mukoua Ilanazniii, 3actynHuk rosou Buioro rocnogapcbkoro cyay

Ykpainu Bikrop MockajieHko

Mepiatriero Ha3UBAIOTh MPOIIEC TIEPETOBOPIB, KO-
JI1 10 BUPINIEHHSI CHIPHOTO TWTAHHS 3ajyda-
€TBCS TPETSI, HEUTPaJbHA, CTOPOHA — MeJiaTop
(mocepenHUK), SKUN Befe Iel TEPErOBOPHUMN
IPOIIEC, BUCIYXOBYE apryMeHTallifo 060x (abo
JIeKiJTbKOX ) CTOPiH 1O/IO0 CYTi CIIOPY, /Ia€ KBaJi-
bikoBani Mopaan i aKTUBHO IOMOMAra€ OIo-
HEHTaM CaMOCTiHHO 3HAUTH BUXiJ i3 KOHDIIKT-

HOI cuTyarttii. Memiatiist — 11e oJlUH 3 TaK 3BaHUX
aJbTepHATUBHUX (MT03aCyI0BHUX) CIOCOOIB Bpe-
TYJTIOBAaHHS CIOPIB, e(PeKTUBHICTh SKOTO TysKe
BHCOKa.

3a oCTaHHI 1eCATHh POKIB Y KpaiHaX 3 PO3BU-
HEHOI0 PUTHKOBOIO EKOHOMIKOTO TIPOTIEC MeJIiallii
HaOyB 3HAYHOTO TIOIIMPEHHS Ta € OJHUM 3
IHCTpYMEHTIB PO3BUTKY CYCHIiJIbHUX BiJ[HOCHH,
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DON'T WANT TO SETTLE A DISPUTE IN COURT?

TURN TO A MEDIATOR!

Mykola Paladiy
Head, State Department of Intellectual Property

Tamara Sheveleva

Director's Assistant, State Enterprise "Ukrainian Industrial Property Institute"”

Within the framework of the programme of the XI International Scientific and Practical
Conference "Topical Problems of Intellectual Property” a stimulation of the mediation process
aimed at intellectual property disputes resolution took place for the first time.

XI International Scientific and Practical Conference "Topical Problems of Intellectual Property™ (Yalta, 2007). At the
press-conference (from left to right): Victor Ivchenko, Head, State Agency of Ukraine for Investments and
Innovations, Mykola Paladiy, Head, State Department of Intellectual Property, Victor Moskalenko, Deputy Head,

Supreme Economic Court of Ukraine

Mediation is a negotiation process where a neu-
tral third party — the mediator (intermediary) —
is engaged for settling the dispute. The mediator
runs this negotiation process, hears out the
argumentations of both (or more) parties con-
cerning the point of the dispute, gives qualified
advice and actively helps the opponents to inde-
pendently find a satisfactory way out of the con-
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flict situation. Mediation is one of the so-called
alternative (extrajudicial), highly effective ways
of dispute resolution.

Within the last decade, in the countries
with developed market economy mediation has
gained wide popularity and has become one of
the prime movers of the progress of the society
whose members prefer self-dependent dispute
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@axiBii /lep:kaenapraMeHTy iHTEJIE€KTya bHOI BJIACHOCTI i/l Yac posboBoi rpu Ha Meaiaiii: Ouekciii Illanuyk, Tamapa

Illesenena, lauuna oOpunina

KOJIV YJIEHW CYCITJIbCTBA MPArHYTh 3aJIaroKy-
BaTW CIIOPH, 10 BUHUKAIOTh MiX HUMH, Cca-
MOCTIiTHO, 6€3 BTPyYaHHS JePKaBHUX OPTaHiB.
Bupimenns opuanyHuX Cymnepevyok 1mosa Jep-
JKaBHUMM CYIOBUMU YU aIMiHICTPAaTUBHUMU
opranamMu 0coOJIMBO TIOMYJISIpHI B 0aratbox
KpaiHaX TIpU BUPIIIEHH] CIIIPHUX TUTaHb, IO
CTOCYIOTBCSI TIPaBa BJIACHOCTI, B TOMY UYUCJI U
IpaBa iHTeJeKTyalbHOI BaacHocTi. Hanpuxiagn,
y CHIA B nmedxkux mratax TpU BUPIlIEHHI
CIIOPiB 3a IUBIIBHIUME 030BaMU 0OOB'SI3BKOBO
BUKOPUCTOBYIOTh TOCTIYTH apOiTpa uu MeiaTo-
pa. AKTUBHO KOPHUCTYIOTHCS TIOCTyTaMU Mejlia-
topiB y IlIBefinapii, Kanazi, kpainax benimrokc
IIPY BUPIIIEHH] IIUBLIBHUX KOHQJIIKTIB. 30Kpe-
Mma, B CIIIA, Cronyuenomy Kopoaiersi (Be-
gukiii Bpuranii), ABctpii, bBenbrii, Iloabmi,
Hopgerii, OinasHIil TpaBoBi HOPMH HIOAO TI0-
3aCy/IOBOTO BUPIIIIEHHST CIIOPIB 3aKPIllJIeHO HA
3aKOHO/IaBUOMY piBHi. HaiiBimomimum MiskHa-
POJIHUM OPTraHOM i3 BPETYJIOBaHHS KOMEpIIiii-
HUX CIOPiB MiXXK NPUBATHUMHU CTOPOHAMU Y
chepi iHTENEKTYaTbHOI BIACHOCTI € CTBOPEHUH
y 1994 p. llentp BcecBiTHBOI Opranisartii iHTe-
sekTyanbhoi BiaacHocti (BOIB) 3 apbitpaxy Ta
mocepeaHuITBa. Po3pobieHi MPoOBiJHUMEI €KC-
nepTaMy TPOIeypH 3 MUTaHb MiKHAPOIHOTO
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BPETYJIIOBAHHS CIOPIB, sIKi 3acTocoBye IleHTp, €
3araJJbHOBU3HAHUMU CTOCOBHO CITOPIB, TTOB 's3a-
HUX 3 iIHTeJIeKTyaTbHO BaacHicTio. A y Criomy-
yerHomy KopoJiiBeTBi, /ie aBTOpH 11i€i cTATTi HA-
BUAJINCS 32 CIEIiaJlbHUM KYPCOM Y TIMPOKO-
Biomomy IleHTpi edexTuBHOrO BUPINIEHHS
criopiB (CEDR), Memianisi BBaKa€ThCsT Haii-
OIJIBII TTPOTPECUBHOIO (DOPMOIO BPETYTIOBAHHS
KoHGuikTHUX cutyaliil. [Ipn pomy B Criomy-
yeHoMy KopoustiBcTBi i cyoBi opranu, i ypsn
AKTUBHO CIPHUSIOTh 3aJIaTO/PKEHHIO CIIOPiB
HIJISIXOM MeJlialtii.

Y 1opiBHAHHI 3 CYZ0BOIO MPOIELYPOIO
Memiamiss — 1e mBuaAKui (1-2 1aHi) i 3HAYHO
MEHIII KOIITOBHUI Ipolec. Pimenns, yxsaeni
BHACJIJIOK Mejiallii, MoKyTh OyTH ajganToBaHi
JI0 PI3HUX CUTYyallili, porlelypa € IPUBATHOIO i
koH(pigenmiitHoo. Kpim Toro, 3 ornsmy Ha Te,
1[0 METOIO MeJiallii € BperyJoBaHHs MpobemMu
Ha B3a€EMOBUTIIHIN /1711 CTOPIH OCHOBI Ta MpH-
MUPEHHST OITOHEHTIB, OCTAHHI MOXYTb IPOIOB-
JKyBaTW CIIBPOOITHUIITBO B  IOJAJNBIIOMY.
Bisbiire Toro, CTOPOHM 3aB3KAM 30€pirar0Th KOH-
TPOJIb HaJl TIPOIeaypoto Mezmiarii. TooTo Oyib-
sIKa 31 CTOPIiH, SKIO BOHA HE 3a/I0BOJIEHA TTPOIie-
COM, MOXKe TiepepBaTh 1oro (y MeiaTopiB 1ie Ha-
3MBAETHCA "TPIOKHYTU /BeprMa”) i 3BEPHYTUCS
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State Department specialists Oleksiy Shanchuk, Tamara Sheveleva and Galina Dobrynina during a role-play on medi-

ation

resolution without the state authorities inter-
ference. Jurisdictional dispute resolution
beyond the state court or administrative bodies
is especially popular in many countries for set-
tling controversial issues on property right mat-
ters, intellectual property right matters among
them. For example, in some states of the USA
the services of an arbitrator or mediator are nec-
essary in settling civil suits. Mediators' services
in solving civil disputes are widely used in
Switzerland, Canada and Benelux countries. In
particular, in the USA, United Kingdom,
Austria, Belgium, Poland, Norway, Finland legal
regulations concerning extrajudicial dispute
resolution are secured on the legislative level.
The most famous international authority for the
resolution of commercial disputes in the intel-
lectual property field between private parties is
the WIPO Arbitration and Mediation Centre,
established in 1994. Developed by the leading
experts in international dispute settlement, the
procedures employed by the Centre are widely
recognized as appropriate for the disputes on
intellectual property. In the United Kingdom,
where the authors of this article took a special
course at the widely known Centre of Effective
Dispute Resolution (CEDR), mediation is con-
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sidered the most progressive form of settling
conflict situations. At that, both the judicial
authorities and the government in the UK
actively promote dispute resolution by media-
tion.

In comparison to the court procedure,
mediation is a quick (1-2 days) and far more
cost-effective process. Decisions made as a
result of mediation may be adapted to different
situations; the procedure is private and confi-
dential. Moreover, keeping in mind the fact that
the aim of mediation is to reach a mutually sat-
isfactory settlement of the parties' dispute and
to reconcile the opponents, the latter can fur-
ther continue their collaboration. Furthermore,
the parties maintain control over the mediation
procedure. That means that any of the parties,
in case it is dissatisfied with the process, is free
to abandon it (mediators call it "to slam the
door") and to go to law. Mediators do not
decide which of the parties is right and which
is wrong. They do not investigate the oppo-
nents' past actions, but propose to find a
mutually acceptable decision, considering the
parties' business interests and future plans.

In Ukraine mediation as a way of dispute
resolution is only making its first steps. In par-
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no cyay. Memiatop He BUpilLy€, sIka CTOPOHA
nmpaBa, sika BUHyBaTa. BiH He mociimxye mo-
BE/[IHKY OMIOHEHTIB Yy MHUHYJIOMY, BiH IPOTIOHY€
3HANTH MPUIHATHE [IJIsI CTOPiH pilieHHs, Gepy-
YM 10 YBaru iX KOMepIliifHi iHTepecHu Ta IUIaHu
Ha Maii0yTHE.

B Ykpaini meziatist sik crioci6 BperyJoBaH-
HSI CIIOPIB POOUTB JIMIIIE MIEPIi KPOKU. 30KpeMa,
B Hac JilOTh IIEHTPHU Meiallii B IESIKNX PerioHax.
YTBOpeHi TaKoX BCEYKPAiHChKI TPOMAJICHKI Op-
ra”izarii: Acortiamisg Tpyn Mejiaiii YKpainw,
Ykpaincbkuii eHTp nopo3yminas. Ha skamb, Ha
1eil yac 11e HeMae 1eHTpiB Meialtii, ki 6 cipu-
SITTU 3aJIarO/KEHHIO CKJIQJIHUX CITOPIiB, 1110 BUHU-
KaioTh y cepi iHTeNeKTyasbHOI BJACHOCTI.

YuHHe 3aKOHOMABCTBO HE BUKJIOYAE MOXK-
JINBOCTI 3aCTOCYBAHHSI 1HCTUTYTY Meiaiii B
Ykpaini (HanpukiajZ, yKJaJaHHS "MUPOBUX
yroz'"), aje, Ha HAIly IyMKY, ITUPOKOMY 3aCTO-
CYBAHHIO IIbOTO CyYaCHOTO METO/IY 3aJ1arO/>KeH-
HsI KOHQUIIKTIB i IPUMHUPEHHS CTOPIH 3aBaykae
eJleMeHTapHa He0OiI3HAHICTh CYCITIbCTBA B 11bO-
My TIJIaHi. Y TOM Ke 4ac Ha JIepKaBHOMY PiBHI
BJKE € BU3HAHHST HEOOXiTHOCTI PO3BUTKY Melia-
uii. ¥ Tpasui 2006 p. BuitmoB Yka3 IIpesuzenta
Yipaiau "IIpo KoHIeNIifo BIOCKOHAJIEHHS
CYNiBHUIITBA /IJIs YTBEPIPKEHHSI CIIPaBEIJINBOTO
cyny B YKpaiHi BIZIIOBIZTHO /10 €BPOIENCHKUX
cragaaptiB”. OgHUM i3 3aBHaHb KOHIEMIli €
"CTBOPEHHS MOJKJIMBOCTEHN JIJIsI PO3BUTKY aJlb-
TepHATUBHUX (1103aCyI0BUX) CIIOCOGIB PO3B'si-
3aHHs cropiB”. B ykasi gk omuH i3 crocobiB
BPETYJIOBAaHHSA CIOPIB Ha3BaHa Mejiallis —
IiSIbHICTD TPOodeCciiHUX IMOCEPEeNHUKIB, SIKi
CIIPSIMOBYIOTh CTOPOHU FOPUIUYHOTO CIIOPY JIO
KOMIITPOMICY 1 BPeTyTIOBaHHS KOH(JIIKTY cCaMu-
MU yyacHukamu. Ile Mae 3MeHIIUTH HaBaHTa-
JKeHHSI Ha CyJU 3arajibHOI IOPUCAUKINL Ta €
3HAYHO OMEPATUBHIIINUM, JENIEBIIUM i MEHII
¢gopMaizoBaHUM IILJISIXOM BUPIIIEHHS CIIOPIB.

[Iportec meniarii ayske THyYKU#, i mij 9ac
1eperoBopiB Oyab-sika 3i CTOPIH MOKe HOro
npununuth. [Ipoitecom Mae KepyBaTH TOCBijI-
YyeHMiT MexiaTop, oOpaHMil 3a 3TOJ0I0 CTOPIH.
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[Tpouenyp Bepennst Meaianiii icaye 6araro. Cro-
POHU MOKYTh IOMOBUTHUCS, 1110 TTPOIEC MeTiallil
Oy/ie 3IiIICHIOBATHCS 32 IPABUJIAMH, 1110 BiKe Ha-
MpalboBaHi Pi3HUMU OPTaHi3aIlisIMU, HANPU-
KJIaJl TAaKUMHU BifloMuMu, SK yoke 3rajani CEDR
a6o Ilentp 3 apbiTpaxky Ta MOCEPEIHUIITBA
BOIB. Ili opranizamii omy6/ikyBaiu 3pasku
MpoBe/leHHd MeJliallii 3 KOMePI[iHHUX MUTaHb, B
TOMY YMCJI 3aJaro/)KeHHsI CIOpiB 3 IUTaHb
iHTesleKTyabHOI BJacHOCTI. CTOPOHU MOXKYTb
BUKOPHCTOBYBAaTH $IK YK€ TOTOBi arpoboBaHi
IPOIIEAYPH, TaK i PO3POOUTH BJIACH.

Ko nonissHO 3BepHYTHCH 10 MeiaTopa?

Huni B eKOHOMIYHO PO3BUHEHUX KpaiHaX CTaJo

3BUYANHUM SIBUIIEM Mepe16adaTul B TEKCTaX /10~

TOBOPIB JIONIOMOTY Me/[iaTopa Y BUIIa/IKy BUHUMK-

HeHHsT KOH(iKkTy MixK croponamu. Hafikpartie

3BEPHYTHUCS 110 JIOTIOMOTY MejliaTopa /10 HacTaH-

Hg KOH(JIIKTHOI cuTyarlii. AJie 11e MOXKHa 3po-

6uTH Ha Oy/Ib-IKOMY eTarri. Y JesIKuX BUIaJKax

HaBITb TOJ, KOJIU CIIpaBa BXKe PO3TJISIAETHCS B

cyni. Came TOMY /10 KOMEPITIHHUX JIOTOBOPIB Ya-

CTO JI0/IAI0Th ITYHKTH, 1[0 CTOCYIOTHCSI BUKOPUC-

TaHH [TOCJIYT Me/liaToOPiB 1epe/l 3BepHEHHAM [0

cymy. Y Jesikux JIoroBopax Mojke OyTu HaBiTh

JleTaJIbHO BUKJAJieHa Tpolielypa Meiallii, Ha-

3BaHO IEHTP Mejiallii, Ipi3Bullle MeaiaTopa To-

uo. Ile mae m03BoJIsiE, Tak GU MOBUTH, BUKJIIO-

YUTH CHUTYallifo, 3a KOl OJHa 3i cropiH Oyje

IIPOIIOHYBATH 3BEPHYTHCS /10 Me/liaTopa, a iHIla

CTOPOHA MOJKe CHPUIHSTH 11 SIK CTabKiCTh T10-

3UIIi} TIepIIoi.

Memianist HaitOiIbII JOpeYHa y TaKUX BU-

Hajikax, KOJIM:

— GakaHO MaTH y CTHCJi CTPOKM KOHKPETHE
pillleHHs 110 3aBeplIeHHi IIpoliecy Iepero-
BOPIB;

—  CTOPOHM MalOTh OaskaHHsT 30epertu KoHpi-
JIEHI[INHICTD;

—  CIJIKYBaHHIO CTOPiH 3aBakKaloTh HAJAMipHI
€MOIIii Ta HAIIpyTa;

— cTopoHr oOMeskeHi B yaci Ta (hiHAaHCOBMX
MO3KJINBOCTSIX;
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ticular, there are several mediation centres in
some regions of Ukraine. A number of all-
Ukrainian non-governmental organizations,
namely the Association of the Mediation
Groups of Ukraine, the Ukrainian Concord
Centre, have been created. Unfortunately, no
mediation centres have been created up to date
that would deal with settling complicated dis-
putes that arise in the field of intellectual prop-
erty.

The applicable law doesn't exclude the pos-
sibility of applying the mediation institution in
Ukraine (e. g. concluding amicable agreements)
but, in our opinion, the wide use of this modern
way of conflict management and parties' recon-
ciliation is impeded by the basic public igno-
rance on the matter. At the same time there is a
certain extent of acknowledgement of the neces-
sity of mediation on the state level. The Decree
of the President of Ukraine "On the conception
of the improvement of the judicial system for
establishing the just court in Ukraine according
to the European standards" was issued in May
2006. One of the conception's tasks is "to create
the possibilities for the development of alterna-
tive (extrajudicial) ways of dispute resolution”.
Among the ways of dispute resolution men-
tioned in the Decree is mediation — the activity
of professional intermediaries directing the par-
ties of the jurisdictional dispute towards a com-
promise and independent resolution of the dis-
pute by the parties, which is supposed to reduce
the workload of the courts of general jurisdic-
tion and is a much more efficient, cost-effective
and less formal way of dispute solving.

The mediation process is very flexible and
any of the parties is free to quit the negotiation
process. The process has to be managed by an
experienced mediator appointed by the parties’
mutual consent. There exist a lot of mediation
procedures. The parties can arrange the media-
tion process to be carried out under the rules
elaborated by different organizations, the
famous ones among which are the referenced
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CEDR or WIPO Arbitration and Mediation
Centre. These authorities have published medi-
ation cases on commercial issues, including
intellectual property disputes resolution. The
parties can either use the already developed pro-
cedures or elaborate their own ones.

When is it time to turn to a mediator?

Today, it has become a common practice in eco-

nomically developed countries to envisage in

agreement texts a mediator's help in case of a

conflict between the parties. It is better to turn

to a mediator's help before the conflict arises. It
is possible, however, to employ mediator's serv-
ices at any stage of a conflict, sometimes even
after the case was handed over to the court.

That is why commercial agreements often

include clauses on applying to mediator's servic-

es before going to law. In some agreements one
can even find a detailed description of the medi-
ation procedure, the name of the mediation cen-
tre, the mediator's name etc. This enables, so to
say, to exclude the situation where one of the
parties would desire to turn to a mediator and
the other party would perceive this as a weak-
ness of the first one's position.

Mediation is most appropriate in cases
when:

— it is desirable to reach a specific decision
after the completion of the negotiation
process within a short term;

— the parties wish to maintain confidentiality;

— the efficient cooperation of the parties is
hampered by excessive emotions and strain;

— the parties are short of time and finance;

— the parties wish to maintain friendly busi-
ness relationship, aim at finding mutual
understanding and not ending up as ene-
mies.

In the intellectual property cases a media-
tor is mostly needed when an agreement is to be
achieved:

— where there is infringement, in one of the
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—  CTOPOHM MAIOTh 0a’KaHHS MiATPUMYBATH B
MO/IAJIBIIIOMY HOPMAJIbHI /IiJIOBI CTOCYHKH,
IparHyTh 3HANTH NOPO3yMiHHS, a He
po3iiiTHCS BOpOraMu.

Y cmpaBax, 1MoB'd3aHUX 3 IHTEJNEKTYaTbHOTO
BJIACHICTIO, /10 MejiaTopa HaiJacTille 3BepTa-
I0TBCST JIJIS1 JIOCSITHEHHS 3TO/IN Y BUTIAIKAX:

—  HEeNpaBOMIPHOTO, HA JYMKY OJHI€I 31 CTO-
piH, BUKOpUCTaHHA 00'€KTa IIpaBa iHTeJIeK-
TyaJIbHOI BJIACHOCTI 1HIIIOIO CTOPOHOIO;

— TOpYIIEHHSI YMOB Pi3HUX BU/IB /IOTOBOPIB
IO/I0 PO3TOPSIIPKAaHHS MalTHOBUMU ITpaBa-
MU iHTEJEKTyaJIbHOI BIacHOCTI (0COOJIMBO
JIIEH3IMHUX JOTOBOPIB Ta JOTOBOPIB KO-
MEePITiIHOI KOHIIeCiT);

—  CIIOpiB IIOJI0 aBTOPCTBA HAa BUHAXI/| Ta Tpa-
Ba BJIACHOCTI HA MATEHT;

—  TIOpYIIEHHS aBTOPCHKOTO TPaBa i CyMizKHUX
paB TOMIO.

Bsarauii, 06'ektoMm criopy B cdepi iHTeIeK-
TyaJIbHOI BJIACHOCTI, 3 SKMM MOKHA 3BEPHYTHUCS
JI0 MeliaTopa, MOKYTh OyTH PI3HOMaHITHI cyIie-
PEeUKH, ajie He TOB'sI3aHi 3 PIlIEHHSIMU JepKaB-
HUX opraHis Biaau. To6To, HEe MOzKe Oy TH pe-
MeTOM MeZiallii, Hampukaaza, pimennsa lep-
’KaBHOTO JlemapTaMeHTy IHTeJeKTyaJbHOl
BJIACHOCTI IPO BiZIMOBY y BH/Iayi ATEHTY.

Y nedkux BHUIIagKaX KOHQJIIKTH Kpalle
BUpINIyBaTU B Cy/i, 30KpeMa, KOJIU € He-
00XisHicTh 3a6€31eYnTH IOPUINYHE OOIPYHTY-
BaHHS BUPIIIEHHS CIIOPY 110 CYTi; mybJiuHe oro-
JIOTIIEHHST Pe3yJIbTaTy [JIS 3aXUCTY YeCTi, Tij-
HOCTi, [IiJIOBOI  pemnyTailii; HeIOIyIeHHs
HEIMPABOMIPHUX il y TMOAAJbIIOMY; CYZOBUI
HarJISa 3a JisIMA CTOPOHM TICJST BUHECEHHS
pillleHHs, a TaKOK KOJIM CIpaBa IOB's3aHa 3
KOHCTUTYIINHUMHU,  KPUMIHAJIBHUMHU YU
aJIMIHICTPATUBHUMU TTUTAHHSIMU.

ITinroroBka mo Mezmianii.
[Tep 3a Bce CTOPOHU TiIUCYIOTH TaK 3Ba-
Hy "¥Yroay mpo meniaiiio”, B SIKii MiITBEPIKY-
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I0Th, 1110 BOHU JIOMOBUJIMCS IIPO TaKe:

— BUKOPUCTATH MeJialliio [Jii BUPilIEeHHS
IXHBOTO CIIOPY;

—  CKOPMCTaTHUCS IOCJIyraMH IIeBHOTO Mejlia-
TOPA;

— KOHKpeTHe Miclie POBe/IeHHS Me/Iiallii;

—  Yac IpOBeJCHHS;

—  PO3IOJiJ BUTPAT, ITOB'I3aHUX 3 Me/IIaIlIEl0;

—  KOH(IZEHIIIHHICTH TOIIIO.

Torytouuchr 10 Memiallii, CTOPOHU MAalOTh
YiTKO OKpEeCJUTU BJACHI iHTepecH, IiJi Ta
ouiKyBaHHS. BopHOUYac KOKHA 31 CTOPIH TTOBUH-
Ha YCBIJIOMJIIOBATH, 1110 ii BUMOTU MaioTh OyTH
OOTPYHTOBAaHUMM, a TAKOK HEOOXITHO OIiHUTH
pi3Hi BapianTu ix 3amoBoseHHd. Ciij nam'sta-
TH, 1[0 MeTa Meiallil — JOCSATHEHHSI B3a€EMO-
BUTIIHOTO /71 CTOPiH pillleHHd, a He MepeTBO-
peHHs iX y nepeMoxI i nepemoskeroro. Came
TOMY HeOOXiHO BPaxXxOBYBAaTH iHTEPECH OIO-
Henta. Koxna cropoHa Mae 3i6paTul moKa3aHHsI
CBiJIKiB, mTijroTyBaTu iHdopMallio, Mo 3a-
CBiIYy€ MPABUIBHICTD 11 MO3UIIi1 Y CIIOPi TOIIO.

Bub6ip mexiatopa.

Bubip memiaTopa MosKe CTaTH HailBasKJIMBi-
UM PillleHHsAM cTOpiH. [locmiizkeHHs ToKa3ay,
1110 HaOyTUI JOCBijI, 3HAHHST Ta OCOOKMCTI SKOCTI
MeJliaTopa MOXKYTb CYTTEBO BILUIMHYTH Ha pe-
3yJIbTaTH clipaBu. MeiaTop — 1ie ANIIIOMAT, SIKO-
My MaioTh OYTH IpPUTAMaHHi TaKi PUCH: BMiHHS
HIBU/IKO aHa/li3yBaTH IIPaBOBI NMUTAHHS CIIPABH;
3/1aTHICTb /10 CHIJIKYBaHHS Ta Be/leHHS Iiepero-
BOPIB; BITUYTTS CIPABEAJIUBOCTI; PO3CYAJIUBICTD,
BPIBHOBAKEHICTb, BUTPUMKA, BOJIOAIHHS €MO-
IiSIMU; BMiHHSI BUCJIyXOBYBaTH CTOPOHU Ta YHU-
KaTh KoH(poHTailii Tomo. Hazzsuyuaitno Baxm-
BO, 106 Mezmiatop GyB 0cO00I0 HEHTPAIBHOIO 3
yCiX TOYOK 30y, aOCOTOTHO He3aIliKaBJIeHO0. 3a
KOPOTKHUI1 Yac MeliaTop Ma€ HaJAlITyBaTH CTO-
POHM Ha CIIBPOOITHUIITBO, 3aBOIOBATU iXHIO
JIOBIpY Ta MOBAry, 1Jis1 JOCATHEHHS YCIiXY BiH 10-
BUHEH JIOKJACTH MaKCUMyM 3YCHJIb ISl JIKBi-
JIa1lii BOPOKOCTI MiK OTIOHEHTaMMU.
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parties' view, of an intellectual property
right by the other party;

— where the provisions of different kinds of
agreements on disposal of proprietary rights
for intellectual property (especially license
agreements and agreements of commercial
concession) are broken;

— where disputes concerning the authorship
of an invention and property rights for a
patent arise;

— where copyright and related rights are
infringed etc.

In general, the subject of a dispute in intel-
lectual property field, which can be solved with
a mediator's help, may be various disputes that
are not connected with the public authorities'
decisions. In other words, a decision of the
State Department of Intellectual Property on
refusal of a patent cannot be the subject of
mediation.

In some cases it is better to settle conflicts
in court, in particular when it is necessary to
provide legal grounds for dispute agreement
essentially, the public announcement of the
result for the defence of honour and dignity,
business reputation; non-admission of illegal
actions in future; judicial supervision of the
party's actions after the decision has been made,
and also when the case deals with constitution-
al, criminal or administrative issues.

Preparation for mediation.

First, the parties sign a so-called "Media-
tion agreement" where they confirm having
agreed on the following:

— to use mediation for settling their dispute;

—  to use the services of a certain mediator;

— to appoint a certain place and time for car-
rying out the mediation process;

—  to allocate the costs of the mediation;

— to maintain confidentiality and so on.

While preparing for the mediation process,
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the parties have to clearly define their own
interests, aims and expectations. At the same
time each of the parties has to realize that its
claims have to be well-grounded, and to esti-
mate different variants of their satisfaction. It
should be kept in mind that the aim of the medi-
ation process is to enable the parties to reach a
mutually advantageous decision and not to
assign the winner and the loser. That is why it is
necessary to consider the opponent's interests.
Each party has to gather the witnesses' evidence
and to prepare the information confirming the
appropriateness of the party's position in the
dispute.

Appointment of the mediator.

Appointment of the mediator can become
the parties’ most crucial decision. Studies
revealed that mediator's experience, knowledge
and personality can considerably influence the
outcome of the case. Mediator is a diplomat who
must possess the following traits: ability to rap-
idly analyse issues of the case; communication
and negotiation skills; fairness, reasonableness,
even temper, self-restraint, ability to control
his/her emotions; ability to listen to the parties
and to avoid confrontations etc. It is of great
importance that a mediator should be a person
neutral from every point of view, absolutely
impartial. During a short time the mediator has
to dispose the parties towards cooperation, win
their trust and respect; to achieve success,
he/she must make every effort to eliminate hos-
tility between the opponents.

Usually mediators are retired judges,
lawyers, business experts, specialists from vari-
ous fields of activities, but all of them have to
undergo certain training to acquire the skills of
efficient negotiating. In developed countries
there are mediator training centres that develop
special training and probation programmes. A
famous centre that trains and accredits media-
tors is, for instance, CEDR. In some countries
mediators have to receive a special license.
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Mepniatopamu 3a3BW4Yail CTalOTh CYJI, 110
MM Y BiZICTaBKY, IOPUCTH, eKCTIepT y cdepi
BejleHHs1 6i3Hecy, axiBIli 3 pisHUX cdep isiib-
HOCTI, ajie BCl BOHW MalOTh ITPOUTH TIEBHY TiTO-
TOBKY 1010 HAOyTTsI HABMYOK Ta BMiHb KBaJIi-
¢ikoBaHO BecTU IleperoBopu. B ekoHomiuHO
PO3BUHEHMX KpaiHaX ICHYIOTb MEHTPH 3 MiTo-
TOBKM ME/[iaToOpiB, Y SIKUX PO3POOJISIIOTH CITelli-
aJIbHi TPOrpaMy HaBYAHHS Ta cTaskyBaHHs. Ha-
MPUKJIAJ, BiIOMUM IIEHTPOM, SKMII HaBUYa€ Ta
akpeautye wmeniatopiB, € CEDR. ¥V npesaxux
KpaiHaX MeZiaToOpy MaloTh OTPUMATHU CIIEIiab-
HY JIIEH3IIO0.

Y neBHMX cripaBax CyTTEBUM € caMe BMiHHS
MeJiaTropa BECTH TIePeroBOpH, aje B GaraThbox
BUIAIKAaX BaXKJIMBO, MO0 MeIiaTop MaB IpPO-
(ecitini 3HanHA y KoH(DAiKTHIN cripaBi. Came
TaKMMU CIIPaBaMU BU3HAIOTbCS CIiopu y cdepi
IHTeJIeKTyaTbHOI BJIACHOCTI. [HKOJIU AOILIBHO
BECTU MeJiallilo 3 ABOMa MeaiaTopaMu, sIKi Ma-
I0Th NpodeciliHi 3HAHHSA 3 PI3HUX HaIpPsSIMiB
JUSTTBHOCTI.

IIpouec memiarrii.

Mepiamisi MOKe IMPOBOIUTUCH Ha OYIb-
AKiif, OakaHO HeUTpabHill, TepuTopii. 3a3Bu-
yail crovyarky BiOyBa€ThCs 3arajbHa 3yCTpid,
Ha SIKiil MeJiaTop 3HallOMUTH CTOPOHH 3 IIpolle-
JIlypoI0 MeJiallii, MpaBujiaMu TMOBEIIHKU OIO-
HEHTIB. Y4YaCHUKU OOTOBOPIOIOTH MHUTAHHSI
IIPE/ICTABIEHHST CTOPIH Mif 4Yac OOTrOBOpPEHHS,
MpaBo MiANMUCAHHI JOKYMEHTIB, B3aEMOJIIO 3
CYy/IOBUMU OpTaHaMU, SIKIIO BKe IOJAaBAJIUCS
M030BHI 3asBM [0 Cy/y, YMOBHU 3a0e3IeueHHsI
KOH(iIeHITIHOCTI TOTO. Bynb-sgka 31 cTopiH
MOKEe 3allPOMOHYBATU 3MIiHUTH TIPOIEAYPY
Meziarlii, 3aMiHUTH MeZiaTopa, SKIIO BUHUKJIN
CYMHIBM Y 3HAHHSIX 1 IOCBI/Ii OCTAaHHBOTO.

Ha nepmriit 3ycTpiui OITOHEHTH TIOSICHIOIOTh
CBOI mO3uIil Ta BU3HAYAIOTH ILJIAXU, SKi, Ha
iXHIO JYMKY, TIPUBEIYTHh /0 BUPINIEHHS KOH-
ity KoskHa 3i cTOpiH Ma€ MOXKJIUBICTh Ta-
KOX 3arepedyBaTu OKa3W iHIIOI 3a y4acTio
MefiaTopa, SKWii MOKe CTaBUTH 3allUTaHHS,
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IIPOCUTHU JI0JIATKOBUX PO3'scHeHb. CTOPOHU Ma-
I0Tb TIaM'dTaTH, M0 BaXJIUBUM (HaKTOPOM
yCIiXy € B3a€EMHe HaMaraHHs 3pPO3yMITH II0-
3UIIII0 OJIUH OJIHOTO, & HEe 3aroCTPIOBATH ITPOTHU-
CTOSIHHSI, HAIIOJISITAIOYM HA CBOEMY OadeHHi BU-
xo[y 3 KoHbImiKTy. SKII0 Oy/Ib-siKa cTOpoHa ab0
Me/liaTop 3a:Ka/laloTh TMCbMOBUX TOSICHEHbD, J10-
JIATKOBUX JIOKYMEHTIB, TO IX PO3IJISAATUMYTh HA
HACTYIHOMY 3acizanmi. Vloro aaTy BusHauaoTh
YYaCHUKH IIPOLECY CHIJIBHO.

Jluist BUpIleHHsT TPOGJIEMU MeIiaTOP MOJKe
IIPOBECTH OJ[HY 200 KijIbKa 3ycTpiueii 3 KOKHOIO
CTOPOHOIO OKpeMo. BiH yTOUHIOE MO3UIII0 KOX-
HOI CTOPOHHU, OIL[IHIOE ITO3UTHBHI Ta HEraTUBHI
MOMEHTH, BUBYAE aJbTEPHATUBHI NISAXU YCY-
HEHHsI KOH(JIIKTY, TIOCTYTIOBO CIIPSIMOBYE OIIO-
HEHTIB /10 NMPUKUHATHOTO /IS KOKHOTO 3 HMX
pimennsi. Ko ocranne Oyze 3HaiieHo, BOHO
Ma€ CTaTH MPEAMETOM MOAATBIIIOTO OOTOBOPEH-
Hs1. OcraTouHe pilieHHs TOBUHHO OyTH 0(hOpM-
JIEHO IIMCBbMOBO Ta Ii/IITNCAHO YYaCHUKAMHU ITPO-
1eCy, B iHIIOMY BHIIAJIKy BOHO He € 000B'SI3KO-
BUM [IJisI cTOpiH. SIKIIO ofHa 31 CTOPiH He
3a/10BOJIEHA Pe3yJIbTaTOM, BOHA MOsKe He TTi/T1-
cyBaTd pilleHHST 1 TPOJOBKUTU CHPOOH
BUPIIIUTH KOHGJIKT B iHIINN cr1ocio.

SKII0 TOMOBJIEHICTH Mi’K OIIOHEHTaMU JI0-
CSITHYTA, TO PO3POOJSETHCS TEKCT OTOBOPY,
CTPOKM i yMOBU 1OTO BUKOHaHHA. [[orosip
HiNUCYIOTh YIOBHOBAXKEHI IPeNCTaBHUKU
CTOPiH. 3a3BUYail Meiallid TPUBAE OIMH, MaK-
CUMYM — JIBa JIHI.

BukoHaHHS pillleHb.

AKio cropoHu miANMCaNN TOTOBIP, BOHU
3000B's13aHi 11Oro BUKOHyBaTH. Y 6ararbox
KpaiHaX TaKuil I0TOBip PO3IIANAETHCA K KOH-
TPaKT i TPpU HEBUKOHAHHI 1OTO YMOB OJHIEIO 31
CTOPIiH iHIIIa CTOPOHA MA€ IIPaBO 3BEPHYTUCS /10
Cymy, SIKUil MOKe 3000B'sI3aTH TIOPYIIHUKA BH-
KOHATH YMOBH JIOTOBOPY.

3 oryisiy Ha BUKJAJIEHE MOKHA 3POOUTH
TaKU{l BUCHOBOK: B YKpaiHi Ha Ileli Yac HeMae
IPSIMUX IOPUANYHUX a00 THIITUX TEePENKo/ st
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In certain cases the mediator's ability to
negotiate is essential, but in many cases it is sig-
nificant that the mediator has got professional
knowledge in the field the conflict relates to.
Disputes concerning intellectual property are
considered to be such kind of cases. Sometimes
it is appropriate to carry out the mediation
process with the help of two mediators skilled in
various fields of activities.

Mediation process.

Mediation process can take place on any,
preferably neutral, territory. As a rule, a general
meeting takes place first, where the mediator
familiarizes the parties with the mediation pro-
cedure, the rules of the opponents' behaviour.
The participants talk over the matter of repre-
sentation of the parties during the discussion,
the right of signing documents, interaction with
judicial authorities (in case claims have already
been handed to trial), the terms of ensuring con-
fidentiality etc. Any of the parties can suggest to
amend the mediation procedure or replace the
mediator if doubts arise as to the knowledge and
experience of the latter.

At the first meeting the opponents clarify
their positions and determine the possible ways
of conflict solution. Each party can also deny
the other party's evidence with the mediator's
help, who can ask questions and request about
additional explanations. The opponents have to
keep in mind that it is essential for successful
outcome to mutually try to understand each
other's position and not to emphasize the con-
frontation, persisting on their own vision of the
conflict solving. When any of the parties or the
mediator desire to get written explanations or
extra documents, those have to be examined at
the next meeting. The meeting's date is jointly
determined by the process participants.

To solve the problem, the mediator can hold
one or several meetings with each party sepa-
rately. He/she specifies each party's position,
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evaluates positive and negative points, studies
the alternative ways of conflict solving, gradual-
ly directs the opponents at the decision accept-
able for each of them. When the decision is
found, it becomes the matter of further discus-
sion. The final decision has to be put in the writ-
ten form and signed by the process participants,
otherwise it is not binding for the parties. If one
of the parties is not satisfied with the result it
may choose not to sign the decision and to carry
on trying to solve the conflict by other means.
Having reached understanding, the oppo-
nents draft the text of an agreement, determine
the terms and conditions of its implementation.
The agreement is then signed by the parties’
authorised representatives. The mediation
process usually lasts one, at most two days.

Decision implementation.

If the parties have signed an agreement,
they are bound to implement it. In many coun-
tries such agreement is considered as a contract
and in case of non-fulfilment of its clauses by
one of the parties, the other party has the right
to turn to the court, which can oblige the
infringer to implement the agreement clauses.

Considering the above-said, one can make
the following conclusion: today in Ukraine
there are no direct legal or any other hindrances
for mediator activities specializing in conflict
solving in various fields, including intellectual
property. To reach success in this matter it is
appropriate to improve the regulatory and legal
framework, set up a centre of professional medi-
ators, arrange proper specialist training and
actively distribute information on the advan-
tages of mediation compared to handing the
case in to trial. The State Department of
Intellectual Property has already started vigor-
ous activity on implementing these tasks. It is
clear that mediation has to get substantial state
support, which would provide possibility to
considerably broaden the range of extrajudicial
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JUSJIBHOCTI MeliaTopiB, SKi MOXKYTh CIIEIiai3y-
BaTHCS Ha BUPiNIEHHI KOHMJIIKTIB, 1[0 BUHUKA-
I0Th Y Pi3HUX cdepax MiSIbHOCTI, BKIIOUAIOUN
iHTeNeKTyanbHy BJacHicTh. [l ycemixy 1iei
CIIPaBU JIOILJIBHO BIOCKOHAJMTH HOPMAaTUBHO-
npaBoBy 0a3sy, YTBOPUTH IEHTP MpodeciiHux
MeJ[iaTOPiB, HATATOAUTHU MiJITOTOBKY BiOBII-
HUX CIEIasiCTiB i aKTUBHO PO3MOBCIOKYBATH
iHdopMalrio Ipo IepeBarn Meaiallii B IOpIB-
HSHHI 3 CY/IOBUM PO3TJsizioM ciopy. [lepxxaBauii
JIeTIapTaMEHT 1HTEJIEKTYaJTbHOI BJIACHOCTI BiKE
pO3II0YaB aKTUBHY JiAJbHICTH MO0 3/[IICHEH-
HS WX 3aBJaHb. 3PO3yMLJIO, IO Meialis mo-
BUHHA aKTUBHO ITITPUMYBATHUCST HA I€PKABHO-
My piBHi. [le acTb MOKIUBICTh 3HAYHO PO3IIN-
puTH BUOIpP 103aCy0BUX CITOCOOIB PO3B'sI3aHHS
KOH(JIIKTIB BiATIOBIHO A0 MiKHAPOIHOI IIpaK-
TUKW, CTBOPUTH B HAIIH Jep;KaBi yMOBU st
CIIPaBEJINBOTO BUPIIIEHHSI CIIOPiB 32 €BPO-
MENChKIUMU CTaHIaPTaMH.

Ile, Tak 6u MOBUTH, IIPOGECITHIIT OIS
Ha MeJiallifo. Ajie MeJialiss MiCTUTh 1Ie OHY
BasKJIMBY CKJIAMOBY — comianbHy. Ile ocobimBo
BJKJIMBO JIJISI HAIIOTO CYCITJIBCTBA, SIKE B OC-
TaHHI POKM TOTEPIIAE BiJl HENIOPO3YMiHb, MPO-
TUPi4, KOHMJIKTIB, 110 TIOCTIHHO BUHUKAIOTh Ha
BCiX piBHAX 1 Maifxke B ycix cdepax MisJIbHOCTI.
Mepianiss HaByae jojell OauuTH HE TiJIbKU
BJIACHI 1pobsieMu Ta IpeTeHsii, aje i 3BakaTu
Ha TIO3UIII0 iHIITIOT CTOPOHHU, IITyKAaTH TaKi CIIoco-
O6u BUPIILIEHHS TUTaHb, SIKi BJAIITOBYBagU 6
yCix.
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ways of conflict solving according to the inter-
national practice, create the conditions for just
dispute resolution in conformity with to the
European standards in our country.

This is, so to say, a professional view of
mediation. However, mediation includes one
more important component, namely the social
one. It is particularly important for our society,
which is lately suffering from misunderstand-
ings, contradictions and conflicts appearing at
all levels and in all fields. Mediation teaches
people not only to see their own problems and
claims, but to reckon with the other party's
position and look for the mutually satisfactory
ways of problem resolution.
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