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OCHOBHI IIPABA TA OBOB’S13K1 TEPIKAB:
KOHIEIINIA JI. EUPJIIXA

Y ecmammi oocnioxcyemvcs nowsmmsa OCHOBHUX npaeé ma
0008 ’3Ki8 depaicas. ABmop 30MUCHIOE AHAI3 MINCHAPOOHO-NPABOBUX
noensdis Jlioosika Eupnixa. Poskpusaemvcs 3micm npasa 0epiicasu
Ha icHysanHs. OOIPYHMOBAHO HeoOXIOHICMb KOOUQIKayii 0CHOBHUX
npas ma 0008 s13Ki6 0epaicas.

Knrwouosi cnosa: JI. Eupnix, ocnosHi npasa ma 0008 sa3Ku
0eporcas, npaso HA iCHY8AHHSA, 0ePIHCABHULL C)8epeHIimen.

bynb-gki TpaBOBIIHOCHHH SBJISIIOTH COOOIO 3B’SI3KM  MIXK
cy0’ekTaMHu 3 TPUBOAY MaTepialbHUX ab00 HemarepialbHHX OJar.
[IpaBoBi HOpMH TOKJIMKAHI BHU3HAYaTH MEX1 JOIYCTHUMOCTI
MOBEJIHKK CyO’€KTIB, BCTAHOBIIIOIOYM iXHI B3a€MHI IIpaBa Ta
000B’s3KH. Y CydacHOMY CBITI HE ICHye cCyO’€KTiB IpaBa, sKi
BOJIOJIIIOTH a0COJIFOTHOKO CBOOOJ0I0 TpH 3a0€3Me4YeHH] BIIACHHUX
1HTepeciB, TOMY IO SIK Y cdepi CTOCYHKIB MiX JIFOJbMH, TaK 1 B
MDKIEpKaBHUX BIJIHOCHMHAX OyJ0 3aKpilUIEHO MHPUHLUI PIBHOCTI,
SKHMH, X0Y 1 JO3BOJISIE BOJIOAITH OararbMa IpaBaMH, yce K MOKJIa1ae
Ha Cy0’€KTIB BHU3HA4Y€HI OOOB’SI3KM, HEOOXITHI IS 3a0e3MeueHHs
1HTepeciB 1HIIMX CYO €KTIB.

Slkiio mporiec BCTaHOBIIEHHS TPaB Ta 00OB’SI3KIB JIFOAUHU 5K
y4yaCHMKa BIJJHOCMH Ha HOPMAaTUBHOMY pIBHI TpUBa€E OJU3BKO
tucs4omTTs (1215 — Magna Carta Libertatum, y sikiii cepen 1HIIIOro
Oyno mporojomeHo 3a00OpoHY apemry W yB’SI3HEHHA Ta
1M030aBJICHHS BJIACHOCTI BIJBHOI JIOJWHHU 1HAKIIE, HiXK HAa 3aKOHHHX
miacraBax (by the lawful judgment of his peers or by the law of the
land) [1], momo mpaB Ta 000B’sA3KIB IepkKaB /10 IOTO Yacy He Oyio
OPUNHHATO 3arajJbHOBHU3HAHMX JIOKYMEHTIB Ha 3pa30K 3arajibHOl
JeKJapalii mpas JOIuHU Ta MikHapoaHUX MakTiB 1966 p.
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[TpuHIMn cyBepeHHOI PIBHOCTI AEp)kaB, Ha SKOMY IOBHHHI
ITPYHTYBAaTHUCS Cy4YacHI MDKHApOJHI BIJHOCHHH, IPOTOJIOIIYE
IOpUANYHY PIBHICTH JEpXkKaB y mpaBax Ta 000B’s3kax, ane Hi Craryr
OOH, y sixomy Brepie OyJI0 POTOJIONIEHO II€H MPUHITUII, Hi 1HIII
MDKHApPOJHI JIOTOBOPH YHIBEPCAJIBHOTO XapakTepy HE MICTATh
nepeniky Takux ImpaB Ta o0O00B’s3kiB. Bapro 3a3HauuTu, 1110,
nounHarouu Big 1890-X pokiB, MpeACTaBHUKU 3aXiqHOT IOPUANYHOT
HayK{ po3po0JIsiiIii MPOSKTH BIAMOBITHUX KOAM(IKAIliH, ane )KOoIeH 3
HUX JI0Cl HE BCTYNHMB y Jil0 K MIKHApOJHUI IOTOBIp (CreiaibHO
npucBsiueHa temi npaing B.M. Kopenpkoro mig Ha3zBoro «/lekmapartii
npaB Ta 000B’sI3KiB epxkaBy) [2, ¢. 239-305].

Ha BimMiHy BiJ mpeICTaBHUKIB 3aX1HOT HAYKH M1KHAPOJIHOTO
mpaBa, cepel OUTBIIOCTI HAyKOBIIB COWIANICTUYHHX KpaiH y XX
CTOJITTI BYEHHsSI MO IpaBa Ta OOOB’SA3KU JEp>KaB HE OTPUMAIO
BU3HAHHS, HATOMICTh  BOHM  TPUIUBIIM  3HA4yHy  yBary
«aJbTEPHATUBI» Yy BUIJISI OCHOBHHMX HPUHLUIIB MIDKHAPOIHOTO
npaBa. Tak, Ha nqymky Koperpkoro, JOKTpHHY OCHOBHHUX MpaB Ta
00OB’SI3KiB JIep’KaB YacTO MPOTHUCTABIAIOTH «IPUHIMIIAM MHUPHOTO
CHIBICHYBaHHs JepXaB 3 pI3HUMH  CYCHUIbHO-TIOMITUYHUMU
cuctemamm» [2, c. 239].

3BakalouM Ha IIe, BBA)XAEMO 3a JOLUIbHE OOpaTH METOI0
JOCTIKEHHS aHaJl3 MOIJIAAIB Ha MpaBa Ta 000B’SA3KU JIepKaB CyJal
ad hoc TlocriifHol majgaTH MiKHAPOJHOTO TpaBOCYAasA (mam —
[IIIMII), 3aBigyBaua kadeapu MIKHApOAHOIO IMpaBa Ta JI€KaHa
IOpUInYHOTO (akyinbrery JIbBiBchKOTO yHiBepcutety B 20-30-x pp.,
ABTOPHUTETHOTO TMOJBCHKOTO HAYKOBIS Y chepl MI>KHAPOIHOTO TIpaBa
Jrwoasika Eiipmixa (1889-1968). Eiipnix mnpencraBise HayKOBY
mkony Ilonmpini, Ha sKy Baromuil BmiauB micis [[pyroi cBiTOBOi
BIlHM MaJjia paJisHChbKa MIKHApOAHO-TIPABOBA 17I€0JIOTis, ajle HayKOBi
MIOTJIAIA TOCIIITHUKA (HOpMYBaJIUCS 37€01IBIIOT0 HAa OCHOBI Tpallh
HAyKOBIIB 3axigHoi €BpomM, MO MIATBEPIKYIOTHCS HE TUIBKH
YaCTUMH TIOCHJIAHHSIMH Ha HHUX y TBOpax BYEHOTO, ane W (akramu
cniBpoOiTHuNTBa Eifpnixa 3 HaykoBuMH ocepeakamu JloHaoHa,
Oxkcdopna, bepmina, I'amte, bepkii Ta iH.
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Ha nymxy JI. Eifipnmixa, KOHIENIliS OCHOBOIIOJIOKHHX TIPaB
Jep>KaBU BUHUKAE SIK aHAJIOT1 KOHLETIT MPUPOIHUX MPaB JIFOIUHH,
3TITHO 3 SKOK KOXKHA JIIOJWHA BiJl ~ HAPOMKEHHS BOJIOMIE
HEBIUY)KYBaHUMH IpaBaMy, 1110 BUIUIMBAIOTH 3 i1 mpupoau (IpaBo
Ha JKUTTS, HEIOTOPKAHHICTh MPUBATHOI BJIAcHOCTI Ta iH.). Kpim
OPUPOIKEHUX, JIOJAMHA MOXXE BOJOMITH IHIIMMU OCOOJIUBUMHU
npaBaMy, AKi 32 XapaKTepOM BHHHUKHEHHS HA3MBAIOTh «HAOYTHUMHI.
Xoya TakMi TONUT € «3BHYAMHHM IPOIYKTOM Teopii» [3, c. 9],
OYEBHU/IHICTH 3a0€3MEeYEeHHsI Ha 3aKOHO/IaBYOMY PiBHI MPUPOIKEHUX
npaB JIOJUHU HE TijnsArana cyMHiBam. JIOCTIIHUKH MiDKHAPOIHHUX
BIIHOCMH 4YacTO HaMarajaucs Mi3HATH IXHI OCOOJMBOCTI 3aBISKHU
MOPIBHSHHIO 3 BIZJTHOCUHAMHA BCepeauHI JepKaBH, a
BHYTPIITHBOJCPKABHY TIPABOBY CHUCTEMY BHKOPHUCTOBYBAIH SK
MoJiellb MIKHApoJHOTO mpaBa. Hampukian, omuH 3 ¢yHIaToOpiB
MDKHapOAHOTO TIpaBa, 3acHOBHMK CallaMaHCBKOI IIKOJIHM IpaBa
Opanricko ae Bitopis (1480-1546) BBaxas, 10 CBIT, 5K 1 KOXKHA
OKpeMma Jep)kaBa, BIPaBi CTBOPIOBATH CIPABEJIWBI Ta MPHHHATHI
JUIS BCIX 3akoHM (MikHapoaHe mpaso) [4, c. 15]. JI. Edpmix
HamMaraBcs OOTPYHTYBaTH OOOB’SI3KOBY CHJIy HOPM MIKHApOJHOTO
IpaBa TEOPI€I0 MPUPOJHOTO JOIOBOPY, HA OCHOBI SIKOT BUHUKHEHHS
nepxkau nosicHoBanu K.-XK. Pycco, [Ix. Jlokk, T. ['066c Ta i
[5].

Xoua TOHATTS NPUPOKEHOTO TMpaBa JIOAWHA BHUHUKIO B
aHIITIMCHKIN IOpUCTIPYACHLIT HANPHUKIHI cepeqHboBIvus, a B XVII—
XVIIl  cTomiTTsX mNpUBEpHYNO YyBary HIMEUbKUX IPaBO3HABIIIB
[Tydpennopda ta Boawda [6, c. 131], ymepuie Ha HOPMATUBHOMY
PIBHI IEpesiik OCHOBHUX IMpaB JIOAUHU Oyno 3akpimiaeHo y Opanuii
ta CHIA ([exnapauis mpaB JOAMHMA Ta rpomaasHuHa 1789 p. Ta
bine npo mpaBa 1791 p., BignosimHo). Crmiag 3a3HAuUTH, ULIO
BUIIIE3raJlaHl JpKepeNia MpaBa 3aKpillIlOIOTh MpaBa HE TUIBKH 3a
KOKHUM TPOMAJSHUHOM, aJl€ ¥ 3a KOXHOK JIIOJUHOK. Y TaKui
croci6 Oyn0 BHU3HAHO HAasBHICTb OKpeMoOi Kareropii mpas, IO
HaJeXaTh yCiM JIIOJIM, HE3aJeXKHO BiJl IXHBOTO BIKY, CTATTi, pacH,
COLIAJIBHOTO CTaTyCy, MOXOKEHHsS TOLIO. YTPOJIOBXK HACTYIMHUX
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CTOJNIITh MPAaBOTBOPUICT, y c(depi OCHOBHUX TMpaB JIIOJUHH
3MIMCHIOBAJIaCh HE TIJbKM Ha HAI[IOHAJILHUX pIBHAX, ajJie ¥ Ha
MDKHApOAHOMY. AmoreeM mpaBoTBopYoro mporecy cranu 50—70-Ti
poku XX CTONITTA, KONMM OyJ0 TPUHUHATO 3araJbHOBHU3HAHI
MDKHApOAHI JOKYMEHTH, III0 CTAHOBIATH «MDXHApOJAHHUNA OUTb MPO
npaBa». BianoBiiHO A0 mMONOXeHb 3arajabHOi JAeKiIapanii mpas
JIOJMHYU KOYKHA JIIOJIMHA BOJIOZIE, Cepe] HIIIOTO, TPAaBOM Ha KUTTS,
HEJIOTOPKAHHICTIO, MOBAarok J0 T1IHOCTI, CBOOOAO0I0 Ta MPABOM Ha
PIBHICTb.

Sk 3a3nauaB Eiipnix, Bimpa3y x micis npuiHATTS Jexnapaii
paB JIOJUHM Ta rpomaasHuHa 1789 p. 3akoHOAaBYl OpraHu
@panuii Bramucs A0 HEBAAIMX CHpoO CHOPMYIIIOBATH MPOEKTH
JeKIapaliiii OCHOBOMOJIOXKHUX TpaB xepkas (1790 Ta 1795 pp.) [6, c.
131]. Hanpukiami XIX cTOmITTA mMOmUpeHHs Nanu@icTChKux
HACTpOiB OOYMOBJIOE BHHHUKHEHHS JUCKYCId WIOAO TIpaB, sIKi
MOBMHHI OYTH rapaHTOBAaHUMHM BCIM Jiep>kaBaM. Pe3yiabTataMu Takux
nuckyciit cranu Pesomronist BeeszarambHOro KoHrpecy Mupy, Mo
BifOyBcs B Bymanemri 1896 p. (Principles of International Law), i
Jexnapariis npas ta 000B’s3kiB Haponi (Declaration of the Rights
and Duties of Nations), po3pobieHa AMEpUKaHCHKAM IHCTHTYTOM
MibKHapogHoro mpasa B 1916 p. [Jlo anamizy Pesomromii Ta
Hexnapanii Baascs JI. Eipnix. Ha aymky pocnignuka, 1i Ta iHIn
NPOEKTH € crnpoOaMHu MPHUBATHUX OpraHizauii «chopmMynoBaTi
OCHOBOIIOJIOXKHI MPUHIUIM CIIBICHYBaHHS HAIlli», B OCHOBI SIKMX —
NEePEeKOHaHHA IMPO  CIUIBHICT  OCHOBOIOJIOKHUX  MPHHLMUIIB
BHYTPILIHBOJIEP’)KAaBHOTO 1 MDKHApPOJIHOTO IIpaBa, sIKa MOPOIKYE
aHAJIOTII0 TpaB OJUHUIL (K CyO’€KTIB BHYTPILIHBOIEPKABHOTO
mpaBa) 1 AepxaB (SIK cy0’eKTiB MIXXKHApOAHOro Mpasa) [6, c. 132].

SAx  crBepmxyBaB Epitnix, Pesomomiss 1896 p. wmictuth
MOJIOXKEHHS, K1 Tak 1 He Oysno BuKoHaHo. Hacammepen, i1eTbcs po
IOPUHIUI PO3B’S3aHHS BCIX CIOPIB MHUPHUMH cliocobamMu i
3a00pOHY BilfHH, a TaKOX PO MpaBa KO>KHOI Jep>KaBU Ha PIBHICTb i
cyBepeHiTeT [2, c. 241-242]. Jlexnapauist 1916 p. BcTaHOBIIOE Taki
OCHOBHI TIpaBa JEp>KaB: Ha ICHYBaHHS, Ha HE3aJeXKHICTh, Ha
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BOJIOJIIHHS TEPUTOpPI€I0 Ta Ha piBHICTH. [lekiapallis MporoJourye,
0  MDKHapojHE  IpaBO  CIiJA  BBaXaTH  CKJIAJHUKOM
BHYTPIIIHBOJCPKABHOTO IpaBa, a KOXXHOMY TIpaBy JIep)KaBU
BIJIMOB1/1a€ O0OB’SA30K 1HINOI JEpXKaBU TMOBaKaTH 1€ IpaBo [6, c.
133].

VY 1920-x pokax NmuTaHHS TpaB Ta OOOB’SI3KIB JEpXkKaB CTa€
OpeMETOM OOTOBOpPEHHA IHCTHTYTY MIKHApOJHOIO TIIpaBa Ta
MixHapoaHOT ropuuuHOi yHii. BapTuM yBaru Te, 110 NPOEKTH JBOX
opraizamii, sK 1 MUTaHHA TpaB Ta OOOB’SA3KIB JEpXkaB y IJIOMY,
JOCIIJKYBAaB aBTOp MEpPUIOro YKpPaiHOMOBHOTO IMIJpyYyHUKA 3
MDKHApOJHOTO mpaBa, aktuBHUKA Aisa 3YHP M.M. Jlo3uHchkuii
(1880-1937). OmauM 3 MPOEKTiB, 1[0 OyJId 3alpOIOHOBAHI 0
oOroBopenHs, craia Jlekmaparis mpaB Ta 000B’s13KiB aepxasu 1922
p., miaroroeneHa Qpaniryzom Jlsnpanenem. 3rigno 3 Jleknapaiiiero
KO)KHA JIep)KaBa Mae TpaBO Ha CBOOOAY, IOPUAWYHY pPIiBHICTB,
BU3HAHHS, BIJIIKOAYBaHHA mKoau. LlikaBum € apt. 3 Jlexnaparii, y
BIJITOBITHOCTI JI0 SIKOTO (OKOJHA 3 HHUX HE € B TpaBi, HaBITh IS
30epekeHHsT BIACHOTO ICHYBaHHS, pOOUTH IWIO-HEOYAb MPOTH
ICHYBaHHS 1HIIOI, siKa Tif He 3arpoxye» [7, c. 436—437].

YV 1920-30-1i poku mUTaHHS IpaB Ta OOOB’A3KIB YacTO
NpUBEpPTaE yBary NpPEICTaBHUKIB aMEPUKAHCHKOI JIOKTPHHHU.
3Bakarouy Ha BEJIMYE3HY LIKOAY JUIs JIFOJCTBA, 3anofisHy [lepmoro
CBITOBOIO BII{HOIO, TPOEKTH JEKJIapalliil Bce YacTille MOKIaAa0Th Ha
JepKaBU OOOB’S30K YTPUMYBAaTUCh BiJl 3aCTOCYBaHHS CHJIU
(3abopona arpecii). Yuacaukamu KoneHniii MoHTEBiI€0 TIpo TIpaBa
Ta 000B’s13kM JepxkaB 1933 p. crana abcomoTHA OUIBIIICTh JEpKaB
Amepuku. Y KoHBeHI1IIT BUKOPUCTOBYETHCSI TEPMIH «OCHOBHI ITpaBa
nepxaB» (cT. 5), ane 3HAYEHHA TEpPMiHAa IMOSICHEHO He OyIo.
3Bakatoun Ha 3MmicT KoHBeHIIi, OCHOBHMMHM TIpaBaMHu JepKaB
MOXKHAa  BB&XaTd  TMpaBO Ha  I[UICHICTh,  HE3aJEXKHICTb,
camM030epeXeHHsI, PO3BUTOK, a TAKOXK Ha IOPUAUYHY PIBHICTb.

ITix yac kougepenuii y Can-OpaHIMCKO, Y MeXax sKoi 0yino
po3pobseno Craryr OOH, BUCIOBIIOBAIM MPOMO3MUIlT TPUHHITH
JIeKJIapallio mpaB Ta o0OB’s3KIB AepkaB K nojatok no0 Cratyty,

58



OcnosHi npasa ma 00086 ’s3ku depocas: konyenyis JI. Eupnixa

ayie iHiniatuBa He Oyna migTpuMana OutemricTio. 1949 p. Ha poscyn
I'enepanbHoi  Acambnei OOH Oymno mpeAcTaBiIeHO  MPOEKT
nexnaparii Kowmicii MiKHapOJHOTO TpaBa, BIANOBIIHO IO SIKOTO
OCHOBHUMHU TpaBaMH JeprKaB BU3HABAJINCS MPaBO Ha BUOIp BIACHOI
dbopMu ypsay, NpaBO Ha HE3AICKHICTh, MPaBO 3IHCHIOBATH
FOPUCIIMKITII0, TIPAaBO Ha PIBHICTH 1 MpPaBO Ha caMOOOOPOHY, a 10
000B’sI3KiB OyJI0 3apax0oBaHO YTPUMYBATUCS BiJ 3aCTOCYBAHHS CHIIN
Ta 3arpo3M CUJIOK, JOOPOCOBICHO BUKOHYBATH 3000B’s3aHHS Ta iH.
[2, c. 293-302]. I'enepanbua Acambiies OOH Bu3Hama HEOOXiTHICTh
JOONpALIIOBaHHS TMPOEKTY, aje JOoTenep >KOJHOro JOKYMEHTa 3
TEKCTOM Jiekiapamii He mnpuiHsia. Chij 3a3HA4YMTH, MO TPH
nigrorosui mnpoekty Kowmicis OOH BigmoBuiiacs 3akpiluTd Ha
HOPMATHBHOMY DIiBHI TOHSTTA JI€pXKaBH, TOMY IO TEPMiH
«Iep>KaBa» BKHUBAETHCS Y «3arajbHONPUHHATOMY B MIKHAPOIHIN
MIPaKTHII 3HA4YeHHI» [8, ¢. 27].

Sk 3ayBaxyBaB Eilpiix, MOHSATTS OCHOBHUX MpaB Jep>KaBU
4acTo MiA/1aBajgocs KPUTHUIll, TPUIHHOIO AKOi OyJI0 MPUMYIIEHHS, 110
Taki IpaBa HaJIeKATh JIEpKaBi, HE3aJEKHO BiJl BOJI 1HIIUX JEPKaB.
Eiipnix He moropkyBaBcs 3 TAKUM MPUITYIIEHHSM, TOMY 110 BBaXKaB,
10 OCHOBHI IIpaBa J€p>KaB BUIUIMBAIOTH «3 (aKTy HaJIEKHOCTI JI0
MDKHAPOAHOI CHITBHOTHY», TOOTO 3 «IPABOBOTO MOPSAIKY, SIKUH OyI0
NPUMHATO SK OCHOBY ICHYBaHHSA Takoi crnuibHOTH» [6, c. 131].
3aBaHHAM MIDKHApOJHOTO TMpaBa JOCHIAHUK Ha3MBAa€ OXOPOHY
OKpPEMHX IHTEpECiB JepkaB y Till Mipl, HACKUIbKH <JI€p>KaBU
NOBUHHI CIHIBICHYBaTH B MDKHapoOAHiil crineHOTI» [ibid]. Vuenwuii
MEPEeKOHAHUH, IO JepXaBa MOKE BIIMOBUTHCS BiJ KOXXHOTO 3
OCHOBHMX IIpaB, OCKUIBKM Oynb-fka HOpMa MDKHAapOAHOTO IpaBa
MOXe OyTH CKacOBaHOIO 3a 3roJIOK0 JBOX 1 Oumbine aepxkaB [9, c.
137]. Ogpnak, SIKIIO Taka 3roja JepXKaBo0 BHpakeHa He Oyna, To
CJII/T BBAXKATH, 110 BOHA BOJIOJI€ BCIMa OCHOBHUMU TTPaBaMU.

«BimuyxyBaHuii» XapakTep, SIKHM HaJUIsIB OCHOBHI IpaBa
nepxaB Elpnix, Ha aymky I'.I. KypaiokoBa, € HegomycTUMHM.
Oco0OuBICTIO OCHOBHHMX MpaB JepkaB KypaiokoB BBaxaB Te, IO
«OKOJIHA Jiep’kaBa He BIIpaBl BIACTYNATH BiJ OCHOBHUX IIpaB 1
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000B’s3KiB, 3BYXYyBaTH iXx a00 TIIyMayuTH Ha HIKOAY IpaBaM i
00oB’s3kaM iHmUX aepxkaB» [10, c¢. 137]. Kpim Toro, mocmigHuK
3amepevyBaB iJIel0 MPo Te, M0 OCHOBHI MpaBa i 000B’SI3KH JIepHKaB
ICHYIOTb YHACIIIZIOK «IPUPOAHOTO IOXOKEHHA Ta (DaKTUYHOIO
ICHYBaHHS JIep)KaB», TOMY IO € «OPHIMYHUMHU KaTeropisiMu i
BCTAHOBJIIOIOTHCS HOpMaMH MiXHapoiHoTo Tipasay [10, ¢. 129].

JlronBix Eiipmix BBakaB OCHOBHI MpaBa JEpXKaB «MEXEIO
cBOOOMM ToBemiHKU AepxaB» [9, c. 136]. Ilpu mpomy HayKoBeIb
3a3HayaB MOXJIMBICTB 3/IMCHEHHS MisTIBHOCTI JEp>KaBU y BEIHKiiH
KIJIBKOCTI HampsIMiB, 10 YCKJIQJHIOE BCTAHOBJIEHHS IIOBHOTO
nepeniky OcHOBHHX mpaB [6, c. 134]. Eiipmix cTBepKyBaB, IO
TOJIOBHY POJIb Y CUCTEMI OCHOBHHUX IIpaB JIEp’KaBH BiIII'Pae MpaBo Ha
icHyBanHs. KpiMm TOro, KOXXHa Jep)kaBa BOJIOJI€ IPABOM
CYBEpEHITeTY, IO HOJSArae B IOBHOTI BIAQAM HaJ BJIACHOIO
TEPUTOPI€I0,  TPABOM  PIBHOCTI,  OOYMOBJEHHM  CYTHICTIO
MDKJIEpKaBHOI ~ CIIJIBHOTH, IPAaBOM YKJIAQJEHHS JOrOBOPIB Ta
AKTUBHUM 1 TTACHBHHUM TIOCOJIbCEKUM TIpaBoM [6, c. 133]. HaykoBenp
3aMpoIOHYBAB KJIACU(iKyBaTH MpaBa JepKaB TaK:

— TpaBO ICHYBaHHS B MEXax JepKaBHUX KOPJOHIB, 30Kpema,
30epiraroun BiacHy TepuTopiro. HasBHICTH 1IbOTO TpaBa
YMOXXJIMBIIIOE TPOTHUJIIIO0 1HO3EMHINH JAep)kaBi, SKa YHUHUTb
THUCK 3a JIOTIOMOTO0 SIK MUPHUX, TaK 1 BIUCHBKOBUX 3aC00IB 3
METOIO0 Iiecii 11101 TepuTopii abo i yacTuHwy;

— IIpaBO PETYJIOBaHHS BITHOCHH HA BJIACHIA TEPUTOPii, TOOTO
MIpaBO Ha BHYTPILIHINA cyBepeHiTeT. [IpaBo Ha OGe3rneky Hajae
JeprKaBi MOYJIUBOCTI MiATOTOBKH bifo) 000poHH,
HEJIOMYIIEHHS OKPEMHUX OCI0 10 OKpeMHX MICIIEBOCTEH Ha
TEpUTOPii Jep’KaBH, MOKapaHHS IIMUTYHCTBA Ta YKJIAJCHHS
JIOTOBOPIB, AKI O TapaHTyBaJIM HE3AJIEKHICTh 1 ITUIICHICTH
nepxkaBu. IlpaBo Ha BJOCKOHAJICHHS  pealli30BYEThCS
JepKaBOIO 3aBISIKM €KOHOMIYHOMY PO3BUTKY, CIPHUSHHIO
Hayli ¥ MUCTEUTBY, CIPUSHHIO IMMIrpauii Ta oOMeXeHHs
emirpanii  abo  HaBmakW, 30epeXeHHI0 B  JeprKaBl
MaTepiaJibHUX 1 KyJbTYpPHHUX LIHHOCTEH;
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— TpaBa, IO CTOCYIOTHCS BIIHOCUH 3 IHIIUMH Jep KaBaMH,
cepel SKHX aBTOp BHUIUIMB TIpaBa, «OOMEXKCHHS SKUX €
OOMEXEHHSIM MDKHApPOJHOI MpaBoCyO’€KTHOCTI»  (IIpaBo
MOCOJIBCTBA, MPABO YKJIAJICHHS MIXHAPOJHUX JIOTOBOPIB), Ta
IHIII TIpaBa, fKi TMependadarTh CIPUSHHS CITIBICHYBAaHHIO
JepkaB (MpaBO PIBHOCTi, MPaBO B3a€MHOI IOBAard, MpPaBo
BUIbHOI TOPriBJi) a00 BW3HAYEHHS HACIIJIKIB TOPYIICHHS
IpaB JepXKaBHU 1HIIOIO JIePKaBOkO (MPaBO Ha BIAIIKOyBaHHSI
IIKOAM Ta MpaBo camooOopoHu) [6, c. 133—-135; c. 9, 138—
139].

BnacHy KOHIIEMNII0 CYTHOCTI OCHOBHMX TMpaB JepKaBu
NPONOHYE OJWH 3 HAWBHIATHININX KAaHAIACHKUX IPEICTABHUKIB
HayKd MibkHapomHoro mnpaBa Ilepci  Kopber (1892-1983).
HaiiBayxmMBIIIUMH 3-TIOMiXK OCHOBHHX TIpaB JOCTIJHUK HAa3HUBaE
MpaBO Ha CYBEPEHITET 1 MpaBo Ha piBHICTb. KopOeT BUCIIOBIIOBAB
MipKyBaHHS, IO JEPKaBU HE BOJOIIIOTH «OJHAKOBOI KUIBKICTIO
MpaBy, a JIMiIe MiHIMaJbHUMU CTaHAapTaMH NMEBHOTO BUY Mpasa (a
certain minimum of the same kind of rights). Tak, koxHa nepxaBa
BIIpaBi 3/1MCHIOBATH MPAaBOMOYHOCTI IIOJIO BJIACHOI TEpUTOpii, a
TaKOX BOJIOJIE MPAaBOM 3JIMCHIOBaTH 30BHIIIHI 3HOCHMHU 0e€3
BTPYYaHHS 1HO3EMHUX JEp>kKaB 1 MPaBOM Ha BUHATKOBY BHYTPILIHIO
topucaukito [12, c. 21]. Kpim toro, Kopber, sk 1 Eiip:ix, po3pizHse
OCHOBHI TIpaBa Jiep»aB 3aJeKHO BiJ TOTO, 3 SIKOIO c(eporo L npasa
MalOTh 3B’SI30K (BHYTPILIHS YM 30BHIIIHSA), CXOXICTh IOTJISIIB
YYEHMX MOKHA BIJICTEKUTH 1 B YSABJIECHHAX NpO (yHIaMEHTaJIbHUMN
XapakTep IpaBa Ha ICHyBaHHS, eKBiBaJleHTOM sikoro Kopber Ha3uBae
«TEpPUTOpIaANbHY LLTICHICT 1 ONITHYHY He3anexHicTh» [ibid].

CytHicTb npaBa Ha icHyBaHHsI, Ha AyMKY JI. Eifpiixa, nmomnsrae
B «3a00pOHI 3aCTOCOBYBATH Oy/b-sIKYy HOPMY MI)KHApOJIHOTO TpaBa
MO0 AEp)KaBH, SKIIO TaKe 3aCTOCYBAHHS CHPUYHMHHUTH CKACyBaHHS
abo oOmexeHHs 11 mpaBocy0O’ekTHOCTi». HaykoBelns BBaXkaB, IO
HasBHICTH MpaBa Ha ICHYBaHHs HE JI0O3BOJISIE MIXKHAPOJAHOMY IPaBY
MEPelIKOKAaTH JIepKaBl 3/1MCHIOBATH NisIHHS, SKi CIPSIMOBaHI Ha
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«OXOpPOHY MIXXKHAPOJHOI MPaBOCYO’ €KTHOCTI Ta YMOB, BiJ SIKUX BOHA
3aJICKUTHY [6, c. 134].

Bapro 3a3naunti, mo Eiipiix He BIZOKpEeMIIOE B OKpeMy
KaTteropiro 00OB’s3kM JepkaB. OjHAK, MOCHIKYIOUH MpoOsIeMy
OCHOBHHMX IIpaB, BIH 3ragye i1 Ipo OKpeMi OOOB’SI3KH JEpiKaB.
Hanpukian, koxHa Aep)kaBa MOBHUHHA YTPUMATHUCS BiJ| 31HCHEHHS
BJIQJIM Ha TepuTopii iHo3emMHOI aepxkasu. ll{onpaBna, nepxaBa Mae
MpaBO Ha BJACHIM TepUTOpli BiApearyBaTH HAJCKHO Ha MOii, IO
BimOymcs 3a ii MexamMu CTOCOBHO Ookpemux ocid [9, c. 139]. ¥V
KOHTEKCTI 000B’SI3Ky HE 3/1HICHIOBATH BJa/ly HA TEPUTOPIi 1HO3EMHOT
nepxxau Eiipmix 3Beprae yBary Ha cmip Mibk Opaniiero Ta
Typeuunnoro moao0 cyaHa «Jloryc», skuil Oyno po3B’s3aHO
[MocriitHorO Manaror MikHapoaHoro npasocymas 1927 p. (The S.S.
Lotus Case). Xoua pilieHHS TIPYHTYBaJIOCh Ha BH3HAHHI
BUILIE3TAJaHOTO O0OB’A3KY KOXHOI aepxkaBu, yce x [IIIMII wne
BCTaHOBWJIA NMPOTUIPAaBHOCTI il TypeuuuHH, sKa 37ifiCHIOBajIa Ha
BJIACHI TepHUTOpii KpHMiHAIbHE TepeciiayBaHHSI (ppaHIy3bKOTO
TpOMaJSIHUHA 3a 3JI0YMH, BYMHEHHUH Yy Biakputromy wmopi [11].
[Monpasna, y 1982 p. Oyno mnpuithato Kousenuiro OOH 3
MOPCBKOTO TpaBa, CT. 97 SKOi MICTUTb HOPMY, LIO 32 BU3HAYEHUX
0o0CTaBMH Jiep)KaBa HE BOJIOJIIE TIPaBOM, KOTPE BHUKOpHUCTaIa
Typeuunna.

[Ile ogHuM B3aeMHUM 000B’s3KOM zepxaB Elpiix BBaxkaB
BIIMOBY BiJl HaB’sI3yBaHHS JIEP’KaBHOI'O YCTPO; 3a00pPOHEHO
3/1MCHIOBaTH TponaraHjy, ska rnependadae 3MiHy abo IMOBaJCHHS
JIepKaBHOTO YCTpOI0. Y BHIAJKY, KOJM B JiepkaBi A BigOyBaeThCs
peBoJIOLs, IO 3arpokye Oesmemni jaepxaBu b, b mae mpaBo Ha
«oOrpyHToBaHuil mporect 1 1ii» [6, c. 136]. Ha Biaminy Bix Eiipaixa,
KyparokoB, Ha3uBarouM OCHOBHI TIpaBa Jiep)KaB, BH3HAYaB
000B’s13KH, 110 BiANOBIAaI0Th KO)KHOMY 3 HUX:

1) mpaBo Ha CyBEpeHITET 1 HE3aJIEeKHICTh — OOOB’S30K HE
BTPYYaTHCh Yy BHYTPIIIHI CIIPaBH;
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2) mpaBo Ha KOJIeKTHBHHMH 3axuct 3 Ooky OOH i Ha
caMOOOOpPOHY TPOTH arpecUBHOI BIMHM — OOOB’S30K MiATPUMYBATH
MUD 1 BIZIMOBUTHCS BiJ] arpeCUBHOI BIHU;

3) mpaBo YKJIAAaTH JOTOBOPHM — OOOB’SI30K BHUKOHYBAaTH
JTO0OPOCOBICHO YKJIaJIeH1 JOTOBOPH;

4) mpaBo HajaBaTH OE3KOPHCHY JOMOMOTY cIa00pO3BUHEHUM
JepkaBaM, HallisM 1 HapogaM Yy iXHbOMY EKOHOMIUYHOMY,
COLIaIbBHOMY # KyJIbTYPHOMY PO3BUTKY — OOOB’SI30K IOBaKaTH
npaBa JIOJAWHU ¥ OCHOBHI CBOOOAM, HE3BAXAIOUM Ha CTaTh, pacy,
HaI[lOHAJILHICTh, MOBY Ta peuirito [10, c. 135].

Takwii migxig MOXHAa OOTPYHTYBAaTH THM, IO JEPKaBU €
OCHOBHMMHU CY0’€KTaMU MIKHApOJHUX IPABOBIIHOCHH, a TaKOX
MPUHIUIIOM IOPHIUYHOI PIBHOCTI K (PyHIaMEHTOM MIKICPKABHHUX
3B’s3kiB. JKomHa 3 JepkaB HEe MOXe J€ Iope BOJOIITH MEHIIUM
00CsSIroM TpaB, HiXK BOJOIIOTH IHII AEp>KaBH, AKi, y CBOIO Yepry,
BUCTYNAIOTh TrapaHTaMHM JOTPUMAaHHS MpaB KOXHOi OKpeMoi
Jiep>KaBU.

[loHATTS OCHOBHHX TpaB JAepXaBH Oyll0 BBEICHUM Y
HAayKOBUH 00Ir i XapakTepUCTUKU TMpaB, HEOOXIIHUX IS
ICHYBaHHSI KOKHIN JIep>KaBl, 32 aHAJOTIE0 3 MPUPOJHUMH ITpaBaMH
moaunu. Jlronsik  Edprmix  cTBepaXyBaB, 110, OCKUIBKH B
MDKAEpKaBHIN CIUIBHOTI CHIBICHYIOTH Pi3HI JIep’KaBU, KOXKHA 3 SIKUX
BOJIOJII€ CYBEPEHITETOM, TO HOPMH MDKHApOJHOrO MpaBa MOBHUHHI
3aXUIIATH TOJIOBHI IHTEPECH BCIX JI€p)KaB, BCTAHOBIIIOIOYM MEXI
iXHBOT B3a€MHOI JJOTYCTHUMOI MTOBEIIHKH.

HesBaxaroun Ha Te, mo y cBOiX mpaisx Eipiix mocmikye
npobjeMy OCHOBHHMX IHIpaB JepxXkaB, IOIJISIAM BYEHOTO TaKOXK
OXOIUTIOIOTh TNUTAHHS MDKHApOAHUX 000B’s3KiB. Xodya, came
MOHATTS. HE CTAa€ MPEAMETOM pETEIbHOTO aHallizy, aje 31 3MiCTy
mpaib MOXXHa 3pOOMTH BHCHOBOK, IO KOXHOMY IIpaBy OJIHI€]
Jiep>KaBU BiJMOBia€ 000B’A30K 1HIIOT 11€ IPAaBO MOBAXKATH.

Konnenisi ocHOBHUX mpaB Ta 00O0B’s3KiB AepkaB Eiiprixa
Oyna po3pobjeHa Ha OCHOBI IIKaBOIO TO€JHAHHS MPHUPOTHO-
MPaBOBOTO, HOPMATHUBICTCHKOTO Ta MO3UTHBICTCHKOTO IMIJIXOJIB 0
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MDKHapoAHOTO mpaBa. JlOCHIAHMK BBaXaB, IIO0 KOXHA JEepiKaBa
BIIPaB1 BIIMOBHUTHUCS BiJ Oyab-sSKOTrO 31 CBOiX OCHOBHHX IIpaB, IO
XapakTepHe s TOTIAAIB MPUXWIBHUKIB TO3UTHUBI3MY, SIKi Oyiu
CXWIbHI BB@)XAaTH  KOHIICTIIIIO OCHOBHHX IpaB Ta O0OOB’s3KiB
«BUHAXO0JI0OM» HaTypamnicTiB. HopMaTHBICTChKI 1/1€1 MOKHA BHSIBUTH
B TOMY, 10 EHpiX mosiCHIOE HAsSBHICTh YCIX IHIIUX OCHOBHUX IPaB
JepKaBy 3a0€3MEYCHHSIM MTpaBa Ha ICHYBaHHSI.

HesBaxarouu Ha Te, 1110 cripoOu KoauQiKyBaTh OCHOBHI IpaBa
Ta OO0OB’SI3KM JepkaB 3MilicHIOBamuCh, nouuHaroum Big XVIII
CTONITTS JOTeNep BIAMOBIIHOI JAekiapalii yHiBepCalibHOIO
XapakTepy MpUHHATO HEe Oyiio. BBakaemo, 1m0 TakWii CTaH pedei
NOBUHEH OyTH 3MIHEHUM JUIsl PO3BUTKY MDKHAPOIHOTO IpaBa, sKe
MOXe 3a0e3MeuuTH CTaOUIbHICTh 1 TOPSIOK y MDKHAPOIHHUX
BifHOCHHAaX. HopMaTuBHE 3akpimiieHHs 3a Jep’kaBaMd OCHOBHHX
npaB mnepeadadaTHMe BHU3HAYCHI MOMJIMBOCTI I1XHBOI aKTHBHOI
MOBE/IIHKH, a TAKOX IPaBO Ha 3aXHUCT, Y BUIMAIKY MOpylIeHHs. Sk
OCHOBY TEpeJiKy MOXKHa BHKOPHCTaTH KOHKpeTH30BaHI Eipiixom
IpaBO ICHYBaHHS B MeXax JEpKaBHUX KOPJOHIB, IPaBo
peryiioBaHHS BIJHOCHH Ha BIJIaCHIA TepuTopli Ta MpaBa, IO
CTOCYIOTBCS BITHOCHH 3 IHITUMHU JIeP:KaBaMHU.
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Packpvisaemcs  cooepocanue  npasa  ma  cywjecmeosawue.
ObochoBarno HeoOX00UMOCMb  KOOUUKAYUU OCHOBHBIX NPA8 U
00s3aHHOCMeEll 20CY0apPCma.

Knrouesvie cnosa: JI. Diipaux, ocHosHbie npasa u 0053aHHOCMU

eocyoapcme,  nMpago  HA  Cywecmeosamue,  20Cy0aApCmEeHHbll
cyeepeHumem.
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