B. 1. MJTIABUY,
0okmop ¢hinocoghcbKux HayK,
KaHOudam rPUOUYHUX HayK

®EHOMEH MNPABA HA CYYACHOMY ETATI
TPAHC®OPMALIIT CYCMNINbCTBA

Y cmammi xapaxmepusyemocs npaso na cyvacnomy emani po36umky 10puOUYHoL HayKu.
AKyenmosano yeazy Ha momy, wo npaeso € A6UeM, sike OUHAMIYHO PO36UBACMbCS IO 6NIlU-
60M COYIANLHUX, NOMIMUYHUX MA [0€0N02IUHUX (PaKmopie 00 PIBHS COYIANIbHO-eKOHOMIUHUX
8IOHOCUH | nompeb CycnibHO20 po36umky. Bzaemodis yux ¢pakmopie cmeopioe ocnosy pop-
MYBaHHA NPasd. ApeyMenmosano NONONCeH s, PO me, W0 CYMHICHb TI0OUHU HAOOePIHCABHA —
He 0epaicasa cmeoploe I0OUHY, d TI0OUHA OepIICdB).

Kniouosi cnosa: nose npasocsimobauens, coyiokyibmyprui cyocmpam, memooonois
npasoceimosumipy, OeSiaHmHA MPAHCIPeCis NPagoCc8iOOMOCH, KOHBEP2YBAHHS NPUHYUNIE
npasa.

B cmamve oana xapaxmepucmuka npaséa Ha cogpemMeHHOM dmane pasgumus 0puoudec-
Kol HayKu. AKYeHmuposano HuMaHue Ha Mom, Ymo npaso ecmv A6J1eHUeM, Komopoe OuHa-
MUYHO pA36UBaemcs N0 6IUAHUEM COYUATbHBIX, NOTUMUYECKUX, UOCONOSUYECKUX aKmOopos
00 YPOBHS COYUANLHO-IKOHOMULECKUX OMHOWEHUT U ROMPeOHOCImel 0O ecm8eHH020 Pa36U-
musl. Bzaumoodeiicmeue smux paxmopos cozoaen 0CHO8Y popmuposanus npasa. Apeymenmu-
POBAHO NOKA3AHO, YMO CYWHOCTb Yel08eKd HAO20CYOaPCMBEHHAS — He 20CYyOapCcmeo co304d-
em 4enoeeKa, a Yenogek — 20cyoapcmeo.

Knrouegvie cnosa: nosoe npasomupogospenie, CoyuoKyIbmypHulil cybcmpam, mMemooo-
102Ul NPAGOMUPOUSMEPEHUS, OeBUAHMHAS MPAHCSPECCUsl NPABOCOZHAHUA, KOHGEP2eHYUs
NpUHYUNOS Npasa.

The characteristic of law on the contemporary stage the legal science development is
given in the article. The attention is concentrated on that the law is a phenomenon, which
dynamicly developed under influence of social, political and ideological factors up to the level
of social economy relations and necessities of social development. Conjunction of these fac-
tors provides the basis for development of the law. Reasonably illustrated that essence of a
human being is a suprastate and means that it is not a government that create a person but a
person establishes a state.

Key words: new understanding of law outlook, social-L-cultural substratum, methodolo-
gy of understanding the law, convergenation of principles of law.

B oHTONOTIYHOMY BUMIpi IPaBO MUCIUTBCS, 3 OAHOTO OOKY, SIK COIlialibHA KaTe-
ropis i 3MICTOBHO TOCTa€ 3arajlHOBU3HAHMM YTIJICHHSAM CIIPAaBEJIMBOCTI (TyT
CIPaBeIUBICTh CyOCTAHLIIHO CIIOPIAHEHA 13 IPUPOAHUM NIPABOM), a 3 IHILOTO — SIK
(GyHKIIOHANBEHA KaTeropis, sKa 3MIiCTOBHO MOB’si3aHa i3 myOmivHuM paBoM. Dop-
MaJlbHa MOTHBAIlisS KaTeropii nmpapa 1mos’si3aHa i3 QyHKIIOHATLHUM aCIICKTOM JTisiTb-
HOCTI BJQJHHUX CTPYKTYp, IO iHCTUTYyIamizyBaiucs (MmeTbes mpo (opMyBaHHS
Ipasa Ha BJaxy — MyOIIiyHOro npasa)!.
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IIpaBo, sk Bce cyule, MeTadi3uuHe, BOHO 3K CHUMBOJIYHE, TOMY IO MICTUTb Y
co0i Bce HeoOXiHe, 100 JOBOAUTH I1i MeTadi3u4HI 3HAYCHHS 10 JIFOIUHU 32 JI0T0-
MOTOI0 CcoIlialibHUX (PopM i IpenMeTHOCTEeH. Y HhOMY 3 TOBHOIO Ha T€ MiJICTaBOIO
MOXKHa 0auuTH AESIKUH TalHOIMWC, IO CBIMYUTH HE TUILKU MPO HEBHUCJIOBJICHI Me-
ta(i3W4HI 3HAYCHHS, a i HECBIIOMI IMIMOMHM KOJIEKTUBHOTO JIOCBi/Y, @ TAKOX IIPO
iCHYBaHHs BUIIMX EHEPTil, 110 OEPYTh Y4acTh Y TBOPEHHI COLaIbHOIO CBITY2,

Jlemokparu3ailis yKpaiHCBKOTO CyCITiibCTBa, (pOpMYyBaHHs MPaBOBOI JeprKaB-
HOCTI Ta po30yJ0Ba I'POMaISHCHKOTO CYCIIiIbCTBA BUMAraloTh Bijl Hal[iOHAIbHOT Ha-
YKH TeOopii AepxaBU i IpaBa HOBOTO OCMUCIIEHHs], 3MICTY Ta CyTHOCTI KIFOYOBUX Ka-
TEeropiit mpasa. 30KpemMa, cydacHe po3yMiHH IpaBa nependadac BU3HAHHS JIOMUHN
HaWBHIIOI0 COLIaJbHOIO I[IHHICTIO, a 3a0€3MEeUYCHHS Ta peallizallilo HEeBiJ €MHHUX
npasi i cBOOO/I JIIOAWHY 1 TPOMAITHUHA — TOJIOBHOIO METOIO AisIIbHOCTI IepyKaBHOT
BJaJHY, sIKa pealizye CBOIO KoMIeTeHI o y Mexxax Koncturynii — OcHoBHOro 3ako-
Hy YKpaiHu.

Jlo 0CTaHHBOTO Yacy OUIBIIICTh BU3HAYEHB MPSIMO YH OMOCEPEAKOBAHO TPAKTY-
I0Th NIPaBO K PETYIATOP PI3HOMAHITHUX BIHOCHH Yy CyCHiNbCTBi. Jlo HMX MHu
BIJTHOCUMO i pO3yMiHHS IIpaBa K 3ac00y, IHCTPYMEHTY «COLiaJIbHOI'O KOHTPOJIIO»,
PO3MOBCIOMKEHOTO B 3aXiJHOEBPOIEHCHKiM, a TAaKOX aMEepHKaHCHKIiH TEOpeTHYHIl
ropucnpyneHii. CIoBo «IpaBo» € OJHOKOPEHEBHM 31 CIIOBAMHU «IIPAaBHID», «IIpaBe.-
HUIY, «IPaBUIBHUNY, «CIPABELIUBUIY, «IIPaBIa», «IIPABULM», KIPAaBUTH» Ta iH.
[IpUHIUIIOBO BaXIUBUM € T€, 10 MOAIOHMH 3MICT OUIBILIOI0 YM MEHIIOK MipOI0
BKJIQJIA€ThCS Y CIIOPIHEHUI CIOBHUKOBHUI A 1 B IHIIMX MOBax sIK CTapOJaBHIX
€BPOTNEHCHKUX (HATIPUKIIA]], JTATHHCHKA) TaK 1 CydyacHUX. MM MOKH 1110 HE TOBOPUMO
PO L CJIOBA SIK PO TEPMiHK3.

IlpaBo € sBHIEM, SKE IHHAMIYHO PO3BUBAETHCS MiJ BIUIMBOM COLIaJBHUX,
MOJITUYHUX, 17ICOJIOTIUYHKX Ta IHINX YHHHUKIB BiIIOBIIHO 10 PiBHS COLiaIbHO-EKO-
HOMIYHUX BiTHOCHH 1 TIOTpeO CYCHiILHOTO pO3BUTKY. B3aemMoisi X YMHHKKIB CTBO-
proe ocHoOBy (hopMyBaHHs npasa. [IpaBo 1x He juie YocoOItoe, a il Bigobpakae?.

Po3yMiHHS cyTHOCTI ITpaBa a00 MPaBOPO3YMiHHS € IOYaTKOBOIO, BUXiTHOIO Ka-
TEropiero ropucnpynaeHiii. «BuxiiHe po3yMiHHS CYTHOCTI TIpaBa IOB’s3aHE 3
CyTHICTIO JroanHU. CyTHICTB JIIONUHN HaJepKaBHA — HE IeprKaBa CTBOPIOE JIIOIH-
Hy, a JIIOfUHA Jiep>kaBy. ToMy BU3HaYaIbHUM IPaBOPO3yMiHHAM JUIS BCi€l opHCIIpy-
JeHL{T € Ha/lep)KaBHe PaBopo3yMiHHs®. BojHoYac BU3HAYAIBHHI XapakTep Haj-
JeprkaBHOI MPUPOIH NpaBa He 3arepedye BaXINBOCTI HOTo IepKaBHOTO BUMIpY.

st Toro, mo6 3’sicyBary, 1110 € MPaBo, HEOOXITHO BUXOAMTH 3 HOTO BU3HAUCH-
Hs. JIoroKK Hayka He JacTh YiTKOTO y3arajibHIOIOUOro BU3HAYEHHS (SKe iHTerpyBa-
10 6 y co0i CyTHICHI apaMeTpu BCiX BIIOMUX THUIIB IIPAaBOPO3YMiHHS), IO TAKE €
MpaBo, BCI CY/KEHHSI PO Ti M iHIII KOHKPETHI BUIM TpaBa MOKHA BBa)KaTH XUO-
HHMMH, TYMAHHUMH, T030aBJI€HUMH HAyKOBOTO 3MicTyO.

CydacHa Hayka IO MPaBO XapPAKTEPHU3Y€EThCA PO3MAITTAM Pi3HUX THIIB IPaBoO-
PO3yMiHHS, TOOTO HayKOBOI'O Mi3HAHHS 1 NOSCHEHHS IIpaBa sIK CBOEPLNHOIO Ta Bij-
HOCHO CaMOCTIHHOT0, HiJTiICHOTO CHCTEMHOTO SIBUIIA TYXOBHOTO JKUTTS CYCIIIIbCT-
Ba. BoHM po3MillyroThcs y paMKax KOOpAWHAT TPHOX OCHOBHUX HAIPSAMIB y HayKo-
BOMY IIi3HaHHI IpaBa (3anexHo BiX dinocodcbkoro hyHIaMeHTy IX OCMUCIECHHS).
Ile mpupoaHO-IpaBoOBi, COLIOJIOrIUHI Ta HOPMATUBICTCHKI KOHIIEMIT 1 Teopii mpasa.
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3 NOSABOIO HEKJIACUYHOI IapaJurMH COLIaJbHOTO 3HAHHS, KOPIHHS SIKOi csirae
¢denomenororii €. I'ycepns i B. Jlinerest (cepeauna XX ct.), chopMyBagoch ysB-
JICHHSI TIPO KOHCTHUTYIOMY JISUTBHICTh Cy0’€KTa sIK YaCTHHU 00’€KTHBHOTO CBiTYy. B
LEHTP yBaru HOBOi Cy0’€KTHUBICTCHKOI MapagurMu OyJid MOCTaBieHi He 00’ €KTUBHI
IIPOLIECH COLiaNbHOI YIOPSIKOBAHOCTI, a HOPAIOK, AKuil GOopMyeThCs y CBIIOMOCTI
cy0’€eKTa y mpolieci iHTeprnpeTarii HUM ColliaibHOi AiicHocTI. JIroanHa He BimoOpa-
JKae y CBOTH CBIIOMOCTI CBIT, @ KOHCTPYIOE HOTO; 1 TAKWi CIIOCIO HATIOBHIOE 1HIIMM
CMHUCIIOM, SIKUH 00YMOBIIIOETHCS HAJISKHICTIO Cy0’€KTa J10 IIEBHOTO THITY KYJIBTYDH,
COLiaJIbHOrO0, HiHHICHOTO, KOHTEKCTYaIbHOTO MPOCTOPY’.

BinnoBiiHO 3MiHHIIOCS 1 3aBJaHHS FOPUIUYHOI HAayKH. BoHa Hamaraerbcs oc-
MHUCIIUTH 3aJIeXKHICTh MpaBa Bin moaunu. [TocuseHHs mporeciB modanizamii y cy-
4aCcHOMY CBITi Ta IEPCHEKTUBH OOY0BY T'yMaHiCTUYHOI, T10epaabHO-AeMOKPaTH-
HOi IMBiNi3alil Bifirpanu poib CyTTEBUX CTUMYIIB 1O IHTErpaliiHUX MOUIYKIB,
CIPSAMOBAaHKX HAa TEOPETUYHI MOOYIOBH, 3/IaTHI «IIPUMUPUTH» MO3UTUBICTCHKHN 1
IIPUPOIHONIPABOBUI HANIPSIMHU Y PO3BUTKY CYYacHOTO NMPABO3HABCTBA.

IMorryky po3ropTaroThesl y IIONIMHI IHTETPaTUBHOTO [IPABOPO3yMiHHS, TOUHILIE
IHTErpaJIbHOIO TUILY IIPaBOPO3yMiHHS (CUCTEMHE Mi3HAHHS [IpaBa 00 €KTUBHO CIIPS-
MOBYE€ Ha IHTETpaJbHUI MiAXiM y Horo mi3HaHHi). [IpudoMy iHTErpanbHUi miaxiz 3a-
CTOCOBYETHCS Y HAWIIMPIIIOMY PO3YMiHHI CJIOBa, BiJ] IHTErpallil, sKa 31aTHa MO101a-
TH NIPEAMETHI MONSPHOCTI B CEpeuHi BCiX THUIIB IPaBOPO3YMiHHS, A0 IHTErpalii,
CIIPAIMOBAHOI Ha HOBY, 3araJlbHOHAYKOBY METOJOJIOTIYHY €[HICTh MO3HTHBICTCHKUX,
MIPUPOTHOMPABOBUX 1 COIOJOTIUHKX Mi3HABAIBHUX Mojeiel. B ocTaHHii MO3MIIIT,
3BHYAWHO, HE HIEThCS MPO CTBOPEHHS €IMHOI YHiBepcallbHOI Teopii mpaBa, a BU-
KJIFOYHO [PO BEKTOP PO3BHUTKY IPABOBOI JyMKH Y TPETHOMY THCSYOMITTIS.

YV BKa3aHOMY acCIEKTi e(eKTUBHICTb IHTErPAaTUBHOIO IPAaBOPO3YMiHHs Oye BU3-
Ha4YaTHCS KOHLENTYAIbHIMH paMKaMH Ti€l 3araJbHOHAYKOBOI MapaJuTMH, METOAO-
JIOTIYHUI TOTEHIaN SIKOT CTaHe Ha 3aBajli CKJICKTUYHOMY (MEXaHiCTUYHOMY)
HOEHAHHIO Pi3HUX THUIIB IPABOPO3YMiHHS, PE3YJIbTaTH SIKOTO HaBPs YU MOXKHA
Ha3BaTH HAyKOBHMH. Y TaKOMY AacCIIeKTi 3pOCTa€ pPoib Kareropii mpasa sk iHCTPY-
MEHTa HayKOBOTO ITi3HAHHS.

Ha miii morisiz, mi3HaBajbHUMN MOTEHINIAN KaTETOPii «IIpaBay MOXE pealtizyBaTH-
Csl BUKJIFOUHO y CHCTEMHOMY 3B’s13Ky. Ilo-mepite, 3 TAKUMH HOHATTSIMH, SIK IPUPOLI-
HE NPaBo, MO3UTUBHE NPABO i MPABOBUH MOPSAOK, IO € IPESAMETOYTBOPIOIOUHM,
BiJINIOBIJTHO, TMPHPOAHONPABHUX, HOPMATHBICTCHKUX 1 COLIOJOTO-IOPHIUYHUX Ha-
YKOBHUX Mojiesiel mi3HaHHs npasa. [lo-apyre, uepes cucteMy KaTeropii rajay3eBux i
HPHUKJIAAHUX IOPUIUIHUX HayK. [To-TpeTe, y 3B’513Ky 3 MPEIMETOY TBOPIOIOYHMH TO-
HATTSMHU IHIIMX HayK, sKi TaK YM iHAKIIe BUKOPHCTOBYIOTH MOHSTTS «IIPABO» LIS
3MICTOBOTO PO3KPHUTTS CYTi CBOTO IpeAMeTa Tomo. [lo-ueTBepre, B paMKax HayKo-
BOi MapajurMH, 3AaTHOI BIJNOBIZaTH TPHOM OCHOBHHM BHMOTaM: MiXIHC-
LUILTIHAPHICTh, CUHTE3, aJle TAKWH, 1110 CIIPOMOXKHIM BIAKPUTH HOBY PEajbHICTh 3a
YMOBH IOTPUMaHHS JUCIHUILIIHAPHOT CEMaHTHKHU TEPMIHOJIOTIYHOT 03HAYEHOCTI HO-
HATh, K BOHHM YTBEPIWJIHCS Yy KJIACUYHIN IOPUIUYHIN Haylli; BIAMOBH BiJ Me-
XaHICTHYHO-PEAYKI[IOHICTCHKUX KOHCTPYKIIIK y MPOIeCci HayKOBOTO Mi3HAHHS Ipa-
Ba, SIKi BTPATUIN CBilf Mi3HABaJbHUM pecypc B paMKaxX HOBOI CBITONNISAHOI i 3araib-
HOHAYKOBOi apaJurMu.
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Sk Binmivae XKan KapOoH’e, roauHa e1uHa 3 YCiX IHIIMX JKUBHUX ICTOT HaJije-
Ha BJIACTHUBICTIO OYTH IOPHIUYHOIO icTOTOI0. BOHA 37aTHA BUPOOIATH HOPMH i JI0-
JIePKYBaTUCh X, TOAI SK 1HIII YKUBI ICTOTH 3/IaTHI JIMIIEe MaTH 3BUYKU. JltonuHa Mae
abCTpaKTHY 3/IaTHICTh CTBOPIOBATH 1 COPUIAMATH FOpUANYHE”.

Ipago i moarHa — OB’ s13aHi sBHUIIA (IXHI B3a€MOBITHOIIEHHS BUBYAa€ aHTPOIIO-
Joris mpapa). Y «0opoTh0i 3a TpaBo» JHOAM MOXKYTh MPOSBUTH CBOI HE HaMKpalli
AKkocTi. 3BiJcH 1 3aBAaHHA IpaBa — OyTH CTabiIi3aTOpPOM, CHPUATH BUPILICHHIO
KOH(QJIIKTIB Ta CTUMYITIOBATH MPOSB KPAIIUX JIIOACHKHUX SKOCTeH. PO3BUTOK mpaBa B
imeani — e OJIOAHEHHS IpaBa, PyX JO JIOICHKOTO MpaBa IIUIIXOM BIOCKOHAJICHHS
noauau 0.

Hopma Oynb-sikoi rairysi ykpaiHCBKOrO IIpaBa Ma€ TakKWil BUIVISL Pi3HO-
HalliOHAIEHO-MEHTANIPHUX CKIJ0BHX MPOIOPILIH, SKI XapaKTepU3yIOTb CydacHi
PO3BHUTKOBI mpaBopediiekcii peaqbHUX, AIMCHUX Ta MEPCIEKTUBHUX ICBiallii, 1110
BUSIBJSIFOTHCS. Ha PiBHI MPABOBOTO CBITOIVISAIY, MPaBOBOI MCHXOJOTii Ta MPaBOBOT
11€0JIOTi1 SIK CKJIaIOBHX MPABOCBIIOMOCTI Ta i1eHTH(]IKYIOThCS Y IIEBHUX MPABOBUX
3HaHHIX. HeoOXiqHICTh PO3BUTKY MPABOCBIIOMOCTI caMe i BUSBIISIETHCS Yy Pi3HO-
BEKTOPHIH CHIPSIMOBAHOCTI CKJIaIOBUX HAI[lOHAIIbHO-MEHTAIBHUX Mponopuiil Gpop-
MYJId HOPMH IpaBa, a caMe Y TEOPETHYHOMY BHSBJICHHI JOMIHAHTH Ti€l 4M 1HIIOI
CKJIaJI0BO1 ITponopiii y (opMyii HOpMH MpaBa, ii KOpesiii, yIOCKOHAJICHHS Ta MO-
JIepHi3allil; Ta Ha I[iii OCHOBI MPAKTUYHO (JOPMYBATH Ta YIOCKOHAJIIOBATH YHMHHE 3a-
KOHOZaBCTBO!1.

VY npaktirgHOMy (HOPMOYTBOPEHHI HOPM ITpaBa Ti€l 4M 1HIIOT rany3i J0MiHYIOTb
€BPOTEHCHKOIICHTPUYHI Ta €BPONEHCHKOTUIIOBI MapaJirMH Ta MPaBOBI iHTEpecH
YKpalHChbKMX HOPMATHBHHUX akTiB, $Ki BHSABIAIOTH €BPONMEHCHKOUECHTPUUIHY
30piEHTOBAHICTD SIK Y BIACHUX 3MiHaX Tak I 3a BlacHUMHU GopMaMu (IPIOPUTET 3a-
rajibHO CBITOBHX HOPMATHBHO-TIPABOBUX I[IHHOCTEH). HENIHIHHICTH MPaBOCBIIO-
MOCTI IICHTH(IKYEThCS y HASBHOCTI Pi3HMX MPAaBOBUX e, Iiyieii, BUMOT Ta I0-
TpeO, ski Oyau, Hampukial, TPaAULiMHO XapaKTepHiI i1 YKpaiHCHKOTO
cycminbersal2, JIiniliHi MO3UTHBHI pi3HOraly3€eBi CTaTHYHI IPABOBI HOPMH 3a IIPO-
BEJCHUMH JIOCJTIPKCHHSIMH BUHUKAIOTh Ta POPMYIOTH K TaKi caMe Y pi3HOJIHIHHUX
HOpMax IpaBOCBiZIOMOCTi, IPOXOASYHU €BOIOLII0 y MpoLeCyalbHil IpaBoBiil HOpMi
BiJl ippalliOHAIBHUX J0 PalliOHATBHAX HOPM MPABOCBIIOMOCTI SIK HOPM CTaTHYHOTO
npaBa. Ha miii morisiji, NO3UTHBHA MPaBOBa HAYKa, JIIHIHHO BUPHU(DIKYIOYH TIPABOBY
JilicHICTh, HE 3[aTHA ICTUHHO BU3HAUUTH MPABOBY CYTHICTh HENIHIMHUX IIPaBOBUX
SIBUII, IO IOMIHYIOTh HasIBHICTh IIEBHOTO 00CATY 3HAHB IIe HE BU3HAYAE CIIPABKHb-
Oro piBHS TPABOCBIJOMOCTI, BiH KOHKPETU3Y€EThCSI PO3YMIHHSAM CYTHOCTI TpaBo-
TBOPYOCTI, MpaBa, NPAaBOBUX HOPM, iX BHMOT, IiJIeH, MPU3HAYCHHSI, BIAMOBIAHOCTI
MOpaNbHUM TPHHIMIIAM TOIO. JIFOMHHA KOXKHOT METH BiZITBOPIOE Y CBOIX MPABOBUX
ponsix HOpMH TipaBa. BoHa cama € it HOPMOTBOpIIEM i, OIXHOYACHO, BUKOHABIEM
NEBHUX MPABOBUX HOpM 13,

OnHak, IpaBo Ha Cy4aCHOMY €Talll PO3BUTKY BITUM3HSHOI IPABOBOI HAYKU MHUC-
JIUTBCS, B OCHOBHOMY, SIK 3aKOHOJIABCTBO, TOOTO K AU(EPEHIIHOBAHUI, CHCTEMATH-
30BaHUM, iEpapXi30BaHUii 3B1I HOPM TIOBEIIIHKH, BUXOSTh BiJl ICPIKABH 1 IIOTh Y CH-
JIy JIep >KaBHOTO MpuMycy. MoXKHa 3a3HaYMTH, 10 JesKi BUAaHHs 3 Qinocodii npasa
3a pepakuiero M.B. Koctuupkoro, b.®. Uminsg — K., 2000, aBropis baunnina B.A.,
XKypasceroro B.C., TTaHoBa M.I. ®inocodiss mpasa: MiIAPyYHUK U FOPUIMIHUX
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crenianpHocTell By3iB. — K.: BupaBuuuiit [Jlim «In-FOpe», 2003, PabinoBuua II.
dinocodis mpasa: JesKi HayKo3HaBYI CiokeTH // BicHUK Akaiemil MpaBOBHX HAayK
VYkpainu Ne 4 (35). — Xapkis, 2003 , baunnnna B.A. TIpupoaa npaBoBoii peaabHOC-
tH // IlpaBo u nonautuka. Hayunslii lopuandeckuit xkypHai — 2004, Ne 2 3ayBaxyloTh
Ha HasBHOCTI KOHLEIIII IIPaBOPO3YMiHHS, II0 YTBOPIOIOTHCS Y MEXKax ITOMIYKIB Cy-
YacHOTO €BPOIEHCHKOrO0 MUCIIEHHS, 3aro4aTkoBaHoro ¢exnomenonoriero I'yccepms,
repmeHestukoro [lnsepmaxepa, inbres, [agamepa, 'abepmaca, Anens, OyTTeBOIO
¢inocodiero Xaifnerrepa, crpykrypanizMoM ®Oyko, TeKOHCTPYKTHBI3MOM [leppina.

BigHoBneHHS 3ary0neHoro «3a ByTTsaM» pU3HAYSHHS JTIOAWHH € €AWHOIO Baro-
MOIO TIEPCIEKTUBOIO PO3BINOK Y chepi HayKOBOTO YCBIOMIICHHS 10N IpaBa Ta II0-
LIyKiB HOro noganbmux Misaxis. OTxe yCBiIOMIICHHS 10J1i IpaBa IOBUHHO IPSIMY-
BaTHU IIUISIXOM TIIyMadeHHs «BOJI» Ta MUCIICHHS.

Icuye ocobOnuBa nmotpeda BUPIZHUTH W 3pO3YMITH JAYMKH, TIOB’SI3aHi 3 MPABOM.
Ockinbky OyMKa 3aiiHsIa 3apa3 HaMBUIUI PaHT, TO i paBO NOTPiOHO po3MILAaTU
SIK HAIIPSIM TYMKH.

IIpaBo i MopasbHi ycToi, NIHCHHUI CBIT MpaBa i MOPAJbHOCTI MOXKHA OXOIMTH
IYMKOI0, uepe3 JyMKy Lel cBiT HabyBae ocMuCIIeHOI Gpopmul4,

3HauHy YacTUHY IpaBa CKJIaJal0Th LiHHI (GopMabHi AKOCTI IHTENEKTyalbHOI Ta
BOJILOBOT JTisUTBHOCTI. A 3 yciX GopMasibHUX I[IHHOCTEH TPaBO K HAHOLIBII TOCKO-
Hana (¢opma Bifirpae HaliBaxiuBiury posb. [IpaBo B HabGararo Oinbmiiii Mipi muc-
LUIUTIHYE JIIOAUHY, HIK JIOTiKa 1 MeToJ0IoTis, a00 Hi’K CUCTEMaTH4Hi BIIPaBH BOJII.
IIpaBo cBOIMH OKpeMHMH CTOpoHamu, BBaxkaB b. KicTskiBchbKuii, BITHOCUTBCS 11O
pisaux cdep. Ilpu pomy B KOXHIH 3 1Mx cdep mpaBo MoTpedye OKPEeMOro
JOCIHiKeHHsI. 3HaHH:, OTPUMaHi B Pe3yNbTaTi TAKUX JOCHIiIKEHb, MalOTh 3BOJUTH-
csl B OKpeMi MOHATTS: 1) nepkaBHO-OpraHizaiiiine, 2) couiajabHO-HAyKOBE, 3) NCH-
XOJIOTiuHE 1 4) HOpMAaTHUBHE TIOHATTS MpaBa. BiH po3misgaB Tpy OCHOBHI CKJIaJ0Bi
YaCTUHH COLIAJILHOTO: CYCITiIBCTBO, JIEpXaBy 1 JIOMUHY. JlOCHIUKYIOUH JTFOIUHY,
BiH BU3HA4aB 11 K CyCIIIBHOIO 1HIUB1JIA, IKUH Y CYCIIIBCTBI CTAa€ TAKUM Yepes3 ca-
MoycBioMiieHHs (iHauBiAyansHui 1yX). Jlronuna, Ha nymky b. KicTskiscbkoro, -
1Ie OCHOBA TIPaBa, «YIOBHOBAXXEHA Ta JUCLMILTIHOBaHA IPaBOM 0c00a, OCHOBA Hpa-
BOIOPSJKY», TOII SIK «0co0a JIOAUHHU 1 CYyKYIHICTb 0Ci0, TOOTO CYCHiIbCTBO, CKIIa-
JIAl0Th OCHOBY SIK MPaBa, TakK i JepxaBim» !,

JificHe cy0’ekTHE MpaBO BHCTYIAE, HacaMIlepel SK 3yMOBIEHE MoTpedamu
cy0’€eKTa JOMaraHHs, 3BepHEHe 10 cepu JoACkKuX Onar adbo uinHocreit. [Ipupon-
Ha HEOOXIAHICTh CHOXUBaHHS Oylar BUMAarae INPUCTOCYBAaHHS IHAMBIAIB 10
CYCHUIBHUX YMOB 3 THUM, 100 MiAMOPSAKYyBaTH cOOi Ili YMOBH, 3pOOHTH iX HiHCHH-
MH YMOBaMH 33J0BOJICHHS CBOiX moTped. Bucrymaroun sk 30BHIIIHE BHPAKCHHS
BOJIi cy0’€KTa, CIIPSIMOBAHOI Ha 33/I0BOJICHHS HOTO MOTPeOH, JOMaraHHs CTAaHOBUTh
MIPUPOIHUH 3MICT Cy0’€KTUBHOTO BOJIEBUSBICHHS, KOO O He Oyia Horo cycmijbHa
¢dopma (momiTHYHA, MOpalbHA, peniriiHa Tomo). JlificHe moMaraHHs mnependadae
Horo 3amoBosieHHs. JlomMaraHHs 1 3aI0BOJICHHS — II€ J[Ba MOJIFOCH B3a€MOBITHOCHUH
cy0’€eKTiB, IPUPOAHI BUSBIECHHS iXHIX BOJIb, SIKi BTUIIOIOTBCS B Ty 4M iHOIY
cycrineHy (opmy. Ilepiie BUCTymae sik cyOCTpaT cy0’€KTHOTO mpapa, Apyre — siK
cyOcTpar npaBoBoro 00oB’s3ky. [IpaBamu Ta 000B’s13KaM¥ CTAIOTh HAHOLIBII Bax-
JIUBI JIOMaraHHs cy0’€KTiB Ta iX 3aJI0BOJICHHS, 1[0 BUPAXKAIOTh )KUTTEBO HEOOXiHI
iHTepecH (I KOKHOTO CYCHIBbCTBa IX KoJo pi3He). JlomaraHHs sk cyOctpar
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Cy0’€KTHOro IpaBa BUCTyIA€ SIK HOCiH mpaBoMouHOCTi. Cy0’€KTHE IpaBO HOCTAE
Nepel HaMH K TIO/IBIiHE SIBUIIE — K JOMAaraHHs i K MPaBOMOYHICTh, a00, SKIIO
3aBIOJHO, AK MPABOMOYHE JOMaraHHs 16,

ITpaBo HEOOXiJHO XapaKTepHU3yBaTU IEBHOIO MipOIO SIK ippalliOHaNbHE, MOPAlb-
He sBUIIe (TaKU{ MiIXiJ MO0 PO3yMiHHS IPHPOIH ITpaBa MU 3HAXOAUMO, 30KpeMa
y Ilnarona Ta I'eresnst). Ajne nmpaBo — lie He JIHMIIE ippalliOHaNbHE SBUILE, a U pealb-
HO YMHHI IOpUIUYHI HOPMHU, IHCTUTYTH, CHCTEMH IpaBa ToIo. SIk6u npaso Oyio au-
e ippalioOHAFHAM MOPAJIBHUM SIBHIIEM 1 HOTO iCHYBaHHS 3ajie)ajo BiJ 30B-
HIIIHIX BUMAKOBOCTEH 1 4y»KOTO CBaBiJLIs, TO BOHO OyI1o 0, sik 3a3HauuB B. ConoBii-
OB, «IIyCTHM CJI0BOM». Sk Hamossras ¢inocod, «ailicHe IpaBo € Te, IKe MICTUTh Y
co0i yMOBH CBOrO iCHyBaHHs, TOOTO 3a0e3mneuye cebe Bif nmopyuiensy. o6 Oytu
JIHOBUM y Cy4acHOMY CYCHIJIBCTBI, IPABO TIOBUHHO MAaTH KOHKPETHI MEXaHIi3MH Y
BUIJISAI IEBHUX IOPUANYHHIX OPOLENYD, IOPHAMYHNX MEXaHi3MiB IIPaBO3aCTOCYBaH-
Hsl, 3aXKCTy Tpasa Touo!’.

Cuij 3ayBakuTH, 0 (GEHOMEHIB MpaBa iCHY€ Benn4e3Ha Oe3Iid, KOHIENii Ta-
KOX HeMmalo, a imes ogHa. KoHuenrt BHpakae 3MiCTOBHY €IHICTh BCIX KOHIICHIIiH
npasa, OTXKe, € 3MICTOBUM siipoM inei. Ha Binminy Bix imei, koHuent ¢Gopmyerbes
4epe3 BHCIIOBITIOBAHHS IHIUBIZIOM MOBH Y IIPOIEC] JUCIYTY Ta 4epe3 ohOpMICHHS
HOTro KOHIEMIIil, sika 3HOBY aKTyalli3ye cMuci moHATTs. [Ipu BH3HaYeHHI TepMiHa
(ToOTO (ikcarii cMUCITY 32 JONIOMOTOK MOHSATTS) PI3HOOCMHUCIIEHHICTh HOTO HE 3HH-
Kae€, TOMY BCUISIKE BU3HA4YeHHs, 3a 0O0pa3HuM BucioBicHHAM JK. Jleppina, MicTUTh
«i TO, IO €, 1 TO, YUM MOXKe CTaTu e €». OTKe, HECKIHYEHHUH PO3BUTOK JYMKH U
CMHCIIB TIOTpeOye BBeCHHS Birypu KOHIICTITY, 3aBISKU SKOMY MOXIIUBO BHSBJICH-
HSl 0COOJIMBOCTEH Y TOMY, 110 TTOBTOPIOETHCS, TOCIIKEHHS CIIONYYSHOCTI PI3HUX
CMHCIIIB, BUSBICHHS B PI3HOMY OHOTO CMHCITY.

JociimKkeHHsS KOHLETITY «IPaBo» A€ MOXKJINBICTh BUBYATH JHHAMIKY PO3BHTKY
npasa y yaci. KoHIent noeanye, 38B0UTh CMHUCIIU «IIPaBa» 10 €MHOTO YHiBepCcaib-
HOro cMHCiy. TakuM YHHOM, KOHIENT (OPMyeThCs y Hpoleci KOHIENTyawi3arii
iHBapiaHTiB mpaBa (fioro (eHOMEHIB) Ta MPOJOBKYE PO3BUTOK Y IIAPHHI TEOPii 10
THUX TP, TOKH icCHY€e )eHOMEHalIbHA OCHOBA Ta 11 ()yHIAaMEHTANIbHE BiJI3epKaICHHS
B iznei. KoHnent npaBa € KOHIENTYaJIbHOIO 000JIOHKOK, KOTPY KOXKHE CYCHIJIBCTBO
3aII0BHIOE KOHKPETHUM 3MicToM. OCKITIBKH y TIPaBOBiH HayIli OOIPyHTOBYEThCS PO3-
MOJIIJT HA TIPABOBI CiM’i, OCHOBY SIKHX YTBOPIOE Pi3HOMAHITHE PO3YMIiHHS MPHPOIH
IpaBa 1 MIHHOCTI 3aKOHY, TO 1 B3a€MOBIIHOCHHU 10 CKJIAJAIOTHCS MIX JEPXKABOIO,
CYCIiIBbCTBOM 1 IHAUBIOM Yy KOXHill okpeMiil mpaBoBiii ciM’i 00YMOBIIIOIOTb MOX-
JIUBOCTI TUTIONOTIT (heHOMEHIB mpaBa. «Jlis Ykpainu HalOUIbIy TPYAHICTh CKIIaa€e
BIJICYTHICTh IPYHTOBHOTO JIOCBiJly BHUIIICHHS MMPOOJIEMH B3aEMOBIJIHOCHH JiepiKa-
BH, CyCHinbcTBa W ocobucToCTi... ITepCeKTHBH PO3BUTKY I'POMaISHCHKOTO
cycrinbeTBa 1 YipaiHi 3a1exars BiJ TOTo, K OyZyTh CHHTE30BaHi €JIEMEHTH TJIO-
Oaizaril rpoMaJTHCHKOTO CYCIIIbCTBA Ta peaji3allis HalliOHAaJIbHOTO COIIOKYIb-
TYPHOTO TIOTEHIiaTy B OCMHCIICH] i€l rpOMaJIsTHCBKOTO CycCriibeTBa»!8 Ta craHoB-
JIeHHS 10T0 «HaIIOHAJIBHOT0» (DCHOMEHY.

B nporneci TpuBanoi AUCKyCii Mpo MPaBOpO3yMiHHS BU3HAYMIINCS IBa OCHOBHI
HaIpSMHU: JIETICTCHKUH, 1110 BU3HAYAE MPABO TUIBKU K nepmaBHi BOJIIHHS, 1 J1iOep-
TApUCTCHKHA, 10 PO3IIISAAE NPABO SK opMY i Mipy CBOOOIH, PIBHOCTI, SIK JuKepe-
JI0, BTUIEHHS 1 KpHUTepiil cripaBeyTMBOCTI. [Ipy bOMY CITii BpaxoByBaTu 00’ €KTHB-



74 IIPABOBA JIEP?KABA e Bunyck 21

Hy 00yMOBIIEHICTb IIpaBa, HOro coliajlbHy 1 KyIbTYpPHY OCHOBY, SIKi BOHO IIOK/IHKa-
HO Bi10Opa3uTH.

IcToTHE 3Ha4YeHHS Ma€ BUAUICHHS HACTYITHUX TPHOX THITIB PABOPO3YMIiHHS: Jie-
THCTCHKOTO, IPUPOAHOIPABOBOIO 1 1i0epTapHO-IOPUIUYHOTO.

JAns TeruCTCHKOTO TUITY MPABOPO3YMIHHS XapaKTepHEe OTOTOKHEHHS MpaBa (SK
MeBHOI 00’ €KTUBHOI CYTi, HE3aJIeKHOI BiJ BOJI 1 cBaBULISA 0QiliitHOT Baan) 1 3aKo-
Hy (SIK IPUMYCOBO-000B’A3KOBOTO BCTAHOBJICHHS Biaau). [IpaBo 3rigHo nerusmy, -
Ile TOBUIBHUH NMPOAYKT Aep:KaBH, HOTO Haka3 — MPUMYCOBE BCTAHOBIICHHS, NIPaBU-
70, aKT, HopMa. [Jis J1eru3my i B LiJIOMY «IOPUAWYHOTO TIO3UTHBI3MY» BEIbMH Xa-
PaKTepHi HEXTYBaHHS MpaBaMH JIIOAUHU 1 TPOMaJsIHWHA, aroJIoris BJIaay i Tinepr-
podis il HOpMOTBOPYMX MOXKIIMBOCTEH. Y I[bOMY 3HAUEHHI JIETU3M € HOPMAaTUBHUM
BHpPa30M aBTOpUTapH3My. [1adoc i ycTpemITiHHS JIErHu3My — MiIOPSIKyBaHHS BCiX
BJIaJIHO-HAKA30BUM IPABHUIaM i BCTAHOBJIEHHAM. TyT BCIOAM MaHye MOINIAL Ha JIIO-
JUHY SIK Ha MiJUIeni 00’ €KT BIIa/iM, a HE BUIbHY iCTOTY.

BusHauanbHe 3HAUCHHS UM Pi3HUX KOHIEMNIIH MPHPOJHOIPABOBOTO (FOCHATY-
PaNiCTCHKOTO) THITy MAa€ PO3PI3HEHHS MPHUPOJHOTO TpaBa i MO3UTHBHOTO MpaBa.
Take po3pi3HEHHS B Pi3HUX KOHIICIIIISIX MUHYJIOTO i Cy4yacHOCTI BUPAXKaeThCs 1 B
1HIMX GOpMYIIOBaHHAX 1 TepMiHax. Hanpukian, npupoaHe IpaBo HEPiIKO IO3HA-
YaeThCs SIK IPABO 32 MPUPOJIOI0, IK HE3MIHHE MPABO, K CHPABKHE MPABO, SK PO3YM-
HE MpaBo, K Qinocodchbke Mpago, sK ies mpapa, K MpaBo y BIACHOMY 3HAUCHHI,
SK IpaBUIbHE IPaBo 1 T.J. BiANmoBigHO i NMO3UTHBHE NpPaBO BU3HAYAETHCS I10-
pi3HOMY.

B pamkax miGepTapHO-IOPUIMYHOTO MIXOLY B3a€EMO3B’SI30K CYyTi 1 SBHUINA B
npaBi HOCUTHh HEOOXiAHMH 1 3aKOHOMIpHMH XapakTep: 00’>KTHBHA NIPaBOBa CyTh
(opmanbHa piBHICTH) — 1€ CYTh MIEBHOTO PEajbHOIO MPABOBOTO SBUIA (BCTAHOB-
JFOBaHOTO JEP’KAaBOIO 3arajJbHOO0OOB’ SI3KOBOTO 3aKOHY, III0 BUPAKa€ BIACTUBOCTI 1
BUMOTH NMPHHLUIY (QopMasibHOI PiBHOCTI) 1e sBUlIe (IIPOSIB) came 1 JIMIIe JaHOT
neBHoi cyTi (opmanbHOi piBHOCTI). TUIbKM HA OCHOBI 1 3 ypaxyBaHHSAM TaKOIO He-
00XiTHOTO 3B’SI3Ky MiX ITPAaBOBOIO CYTTIO 1 IPABOBUM SIBUILIEM MOXKJIMBE TOCATHEH-
H# iX IIYKaHOI €IHOCTI y BUIVISIIII TIPABOBOTO 3aKOHY, TOOTO BCTAHOBIIIOBAHOTO JIEep-
JKaBOIO 1 0QiLiiHO N1IF04OT0 3arajIbHO000B’ I3KOBOTO MTO3UTHBHOTO TpaBa, 10 BUpa-
’Ka€ B HOPMATHBHO-KOHKPETU30BaHil popMi BIACTUBOCTI i BAMOTH MPUHIUITY (Hop-
MaJIbHOT PIBHOCTI. 3 MO3HMIIIH JIETH3MY 1 FOCHATYpAIM3My TaKa €THICTh IPABOBOI CyTi
1 IPaBOBOTO SIBUIIA Y BUIVIAII IPAaBOBOTO 3aKOHY HEAOCSKHA. J[aHa MPpUHIUIIOBA 00-
CTaBUHA CBLAYUTH PO Te, L0 Ji0epTapHO-IOPUIUUHUIN MiXi] BUpaXKae TEOPETUU-
HO PO3BUHCHIIIY, HIXK FOCHATYpaJi3M a0o0 JIeru3M, KOHIICIIIII0 MPaBOPO3YMIHHS 1
TpakTyBaHHs npeaMeTy (inocodii npasa. JlaHuii TUI TPaBOPO3YMIHHS 1 BIATIOBIIHY
KOHIeMnito ¢inocodii mpaBa MU HA3UBAEMO FOPUANKO-IIiOepTapHOIO (200 mibeprap-
HOIO), OCKLNBKY, 3TiHO HAaIIOMY TPaKTyBaHHIO, IIPaBO — II¢ 3arajbHa i HeOoOXiTHa
(dopma cBobomu mroziel, a cBoboma (ii OyTTs 1 peanmizailis) B COLIaTbHOMY MHTTI
MOXKJIMBA 1 JiliCHA JIMIIIE SIK MPABO, TUIBKH Yy (OpMI IpaBa.

Iepexin Bin By3bKOHOPMATUBHOIO (JIETICTCHKOIO) PO3YMiHHS IIpaBa SIK IIpaBa
BJIaJIU JIO JIIOEPTAPHOTO PO3YMIiHHS MpaBa SK Mipu CBOOOIM, IO BCTAHOBIIOE TY-
MaHICTUYHUH, IHHICHUI 3MICT IpaBa 30aravye Haiie YABJCHHS [PO TPaBo i npaBo-
BY CHCTEMY, CIIPHsE CTBOPEHHIO OCOOIMBOI MIOBArH 10 MPaBa i MPaBOMIPHOCT II0-
BEIiHKH, [[IHHOCTHHUX OPi€HTAIi}l CYCIIbCTBA, IepKaBH i mromeii!?.
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Haii6imbIo0 Miporo 1ie CTOCY€EThCS MPUPOAHOTO TpaBa. [I0€MHYIOYHCE Y CUM-
BOJIaX B €IMHE 1Iije, MeTadizuyHa i (i3uYHa peaJbHOCTI HE TIepecTalTh nepedyBa-
TH B CTaHi NpOTUpiu4si. Y CBOIO uepry, HOpMa 1 LIHHOCTI NpaBa, Oyay4u
BHYTPIIIHBO CYHNEPEWIMBUMHU, 00’ €JHYIOTh y c0OO1 [1Ba CBiTH — MeTa(i3U4HUM CBIT
a0COJTIOTHOT MOBHHHOCTI 1 COMiajbHUHN CBIT cymioro. Koxna mpaBoBa HOpMa Hece B
€001 aOCONMOTHUN IMIIEPaTUBHUIN MOYATOK i OIHOYACHO € PEeajJbHOK MOJEIUIIO TO-
BEJ[IHKH, 1110 YaCTKOBO peaji3ye BUIIMH iMmepaTtuB. Y JIIOACHKOMY CBiTi BOHA OC-
MUCIIOETBCS SIK 111esI, BUIIPABIOBYETHCS K LIHHICTD 1 IPUHMAETHCS SK IMITEpaTHB.
Sk BigmivaroTh B.A. baunnin i M.I. [TaHoB, «MeTadi3nyHa KyabTypOJIOTis, MAKOYH
CIpaBy 3 BiAHOCHUM 1 MHHYJINM, i3 THM, 10 3HAXOAUTHCS B KOHKPETHUX POCTOpPO-
BO-YaCOBUX MEXaX, BOAYA€ y HOPMATHBHO-LIHHOCTHHX CTPYKTYPax 3HAKH BI4HOIO
1 aOCOITIOTHOTO. I[ocmumyfotm COL[IaTBHO-TIPABOBY peaJILHlCTL 13 ycima ii plBHS[MI/I
Il enmeMeHTaMH, BOHA IaM’sITa€ Mpo MeTadizudHy HaIpealbHICTh, yCEPEAnHi SKOT
nepeOyBatOTh ii HOpMM 1 IIIHHOCTI B AKOCTi ii OkpeMux MoxyciB. 3a JaHUMHU
eMITIPUYIHUX CIIOCTEPEKEHb 1 PO3yMOBOT aHAJITUKY BOHA TIPO3piBae MeTa(i3uKy Ha-
JIOCOOMCTICHOTO 3 €K3UCTEHIlIaIaMHK JyIili, A0JIi, Oe3cMepTs, 1110 repedyBaroTh 1032
JIOTIKOK pallioHaIbHUX JIOKa3iB i cripocTyBanb»20,

3a TBEpIUKEHHSIM €K3UCTEHIIAJIICTIB, JIO1HA — 1ie icToTa MeTadi3uyHa, gKa He
MOXKE ICHYBaTH HE TNPHUCBIYYIOYM CBOTO JKHTTSA 4YOMYCh Oe3ymMoBHOMY. JKHTTS
JA€ThCs, SIK JIesIKa OIS, IUISX, SIKUHM BUCYBA€ IMMTAHHS PO CIIBBITHOLICHHS y LK
Joii (aralbHOCTI, BUIIAJKOBOCTI Ta BiIbHOTO BuOOpY. JItonuHa He NpoCTO XKuUBE, a
MIEPEKUBAE CBOE OYTTSI, SBISIIOYMCH CY0’€KTOM CBOiX BIMYYTTIB, TAKUX SIK BITUYTTS
000B’ 53Ky, BiJINOBIJAILHOCTI 3 CIIBYy4YaCIUBICTb, TEPILIAYICTh, BIIBEPTICTH Ta iH.

3a cnoBamu B. ConoBiioBa, TyXOBHICTb — II€ COPOM MHJIOCEpPAS, OJaroroBiHHA
nepen n100poM. Ex3ucTeHniiiHa npodiaeMa — e YTPyIHEHHSI, B SIKE MOTPAILUISE JIFO-
JIUHA, 10 CIIOCTEPIrae i OCMHUCIIOE KUTTS, MPOOIeMa He CYyTO po3yMoBa abo Teope-
TUYHA, a )KUTTEBA, 200, 5K 1Ie BKUBAIOTh, EK3UCTCHIIOHANBHA. [Ipobiiema XBUIiIOE
JIIOZIMHY, TOOTO 3aXOILTIOE JIFOMMHY IIIKOM Ta TOBHICTIO, ii HOYYTTA i BOJIO, IO 03-
Hauae, 110 JIFOMHA BKJIFOYCHA Y )HUTTEBI CUTYaIlii, sSKi criocTepirae. Ex3ucTeHiiiiae
MHCJICHHSI — 3aCi0 CIaciHHs, COJIOMHHKA Y KOJII3isIX )KHUTTSI, B OCHOBI SIKOTO JIGKHTh
eK3HMCTEHI[illHa Kpu3a, 0e3 sKOi EeK3UCTCeHIlMHAa pedQuekcis HeMOXIuBa, 0e3-
3MiCTOBHa.

Imes — mymka Ha TiBIopo3i mo jii. [i eHepreTwummii moTeHmian 3amsrac B
«IIHHICHO-CMHUCIIOBOMY TIOJi» JIFOACHKOTO XKUTTS. [1es — He TiIbKHU paiio, a TyMKa
3apsKeHa CMHCIIOBUM 30CEpEIDKEHHIM LiHHOCTel. 3BiacH ii iMITynbCUBHICTD, Ha-
THCK, MOTUBALINHHICTh, PyX. 3 APYTroro OOKY, Misl — HE IIPOCTO BUKOHAHHS HAJIEKHO-
r0, a AiSJIbHICTh, JOLIIBHO OpPraHi30BaHa IIOAO IOJIS MPEIMETHOI JeTepMiHallii.
3BijicH BIAaCTUBOCTI: ifest AOILIIbHA, peali3oBaHa, e)eKTHBHA ToLIO. [nes Bupaxae
BiJTHOIICHHS HAsSBHOTO JI0 TPAHCUEHISHTHOTO, MIHCHOTO 10 MOXIIMBOTO, Te-
MEePilIHBOTO (I MUHYJIOT0) 10 MailOyTHROTO. BoHa ABOOIUHA 1 SIK (DEHOMEH MepeTH-
Hy MeXi ycTajeHoro OyTTs. BoHa ogHOYacHO IpOKJIaLae 1Ba BEKTOPH B €BEHTYalb-
Hy ctepy: nmparmaTuko-peaiizauniinuil Ta izeliHo-cmucinoBuil. CeHc HaiHIUBINY-
aNbHOT 1/1e1 MPETeHAy€E Ha He3aBePIICHICTh, BIYHICTh.

JlronuHI BIACTHBO 32 MPHPOIOKO TSHKIHHS J0 KPAIIOro y TOMUCHAX Ta JisX 1 ca-
M€ B YMOBaX €K3UCTEHIi{HOI cuTyanii BoHa poOUTH CBilf FOJIOBHUI BUOip Ha KOPUCTH
JIYXOBHOCTI 4i O€3yXOBHOCTI, IEpEeBEPTAIOYH NTMOMHHI IPOIIAPKH CBOE] MEHTAITb-
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HOCTI. JlyXOBHE JKUTTS CKIIQJA€ThCS 3 eK3UCTCHIIHHUX MPOTHUPIY 1 BUPAXKAETHCS B
JianeKTuIl aymeBHux pyxiB. ToOTo mepenbadaeTbes y3roMKeHHS 1HAWBIAYaIbHOTO
1 COILIiabHOTO uepe3 iHTerpaiilo CBiZIOMOrO 1 HECBIIOMOrO, PalliOHAILHOTO i He-
PpallioHaJIBHOTO B caMiii JIFOMHI, A€ IHAMBIAyaJlbHE HE TUIBKU CITiBBITHOCHUTHCS, a i
MIPOTHCTOITH COLIaJIbHOMY, @ Y CBOEMY BHUILOMY HPOSBI O3HaYa€ MPOTHIII0 TUCKOBI
CYCIIUIBHOTO OTOYEHHS 3 METOIO BiJICTOIOBaHHS CBOET MIPUPOAHOT YUCTOTH Ta AOCKO-
HAaJIOCTi Ha MPOTHUBAry CyCIIUIBHUM KaTak/Ii3MaM Ta AUCTapMOHil.

Vesika ies 1 ycsika MiHHICTB MICTHTB y 001 IIOCTYIAT peaisallii, BOHA TOBHHHA
VSIBIISITHCH 1 YTUTIOBATHCH. PyX iel MOXKHA PO3IVISLIATH 3TOPH JIOHH3Y, K GopMyBaH-
H Matepii 3a JIONMOMOTIOIo ifel, a TakoX 1 SK pyX 3HU3Y JIOTOPH, SIK HaMaraHHS
eMOLi} MiHECTUCs 0 ieallbHOIO CBITY, 1 Toni 1e Oyne cyOmimarniero. SIk cTBepa-
xye K. IOHT, daHTa3zis cTBOproe NifiCHICTh, BOHA — MaTH BCSIKUX MOMKIIMBOCTEH, yce
BeJke Oyno crioyarky (anTasiero. @aHTasis € OCHOBOKO TBOPUOI eHeprii ayii, ska
nonae 601oto OyIeHHOCTI, pBeThCs 3 abcypry 1o ictuHHOro OyTTs. Lle mict Mix
BHYTPIIIHIM 1 30BHIIIHIM CBiTOM, MiXX HECBiIOMHM i cBizomuM. Bupocraroum 3
HecBizoMmoro, (aHTasist po3kBiTae y (opmi cBigoMoro obpasy i 3MiHIOE Hairy
CBIZIOMICTb.

Crorozi Teopis 1 ¢inocodis mpaBa HOTpeOYIOTh AOCIITHUIBKOIO, METOIO-
JIOTIYHOTO AHTPOIMOLEHTPU3MY, IO JT03BOJIHTH, 3 OTHOTO OOKY, TNIMOIIE TPOHUKHYTH
B CYTHICTh TpaBa 4epe3 Mi3HaHHs MPHUPOIH JIFOIUHHM, a 3 1HIIOro OOKY, JOMOMOXE
Kpalie 3p03yMiTH IPUPOAY JIFOMHH Yepe3 Mi3HaHHs CYyTHOCTI npaBa. «CBOEpiqHICTh
HUHIIITHBOT COIIaIbHO-ICTOPHUYHOI CHTYAIIi] OJISITaE B TOMY, 1[0 B Hill 3ifinutncs pa-
30M KaracTpodiuHe i peHecaHCHe Havyalla, TeHJICHIIIT 3ariuberi cTaporo i HapoHKeH-
Hs HOBOTO. Y MeXax JIFOICHKOTO IyXy BOHU CXPECTUJIUCA SIK Pi3HOHAIpaBIIeHi CBiTO-
DIAAHI BEKTOPU, MOPODKYIOUM O€3Jlid HAWroCTPillluX ICUXOJIONIYHUX 1 MOpPAJIbHO-
NpaBOBUX AUCOHAHCIBN»2!. V 1bOMY 0COOIMBICTL CydYacHOrO IyXOBHOIO KJIMary i
CHIBYYTTS THX, XTO )KHBE 1 YCBIZIOMIIIOE TIPABO B HHUHIIIHIO €TIOXY.

KoHBepryBaHHs NPUHIUIIB CIIPABKHBOTO MpaBa i IPaBUIBHOTO BUKOPHCTAHHS
IHIUBITyaTbHOT aBTOHOMIT — IIe NUISX, KM IPYHTYEThCS Ha PO3YMHUX PIIIEHHSIX
COBICTi 1 CIIpUsi€ IEMOKPATHYHOMY [PABOPO3YMIiHHIO?Z,

B 3anexHOCTi Bif MPaBOPO3YMiHHS CKJIAaJa€Thesl 1 iCHYe IpaBoBa pPeanbHICTh.
VY nmpaBopo3yMiHHI BioOpaxkaroThCsl YSBIEHHS JIOACH IIPO CYCIIIBCTBO, 0COOU-
CTICTh, IYXOBHI Ta HOPMATHBHI I[IHHOCTi. Y TpPaBOCBIIOMOCTI Oepe yd4acTh He
TLIBKK 3HAHHS | MUCIICHHS, aJie | ysBa 1 BOJIS, IOYYTTS i BCA JIIOACHKA ayniaZ3, 3 mo-
DAy JOTiKU, IPAaBO € CyMXKeHHs (TOOTO BUpaXk€HUH B CIOBaxX 3B’SI30K MDK JBOMa
MHUCITHMHUMH 3MiCTaMH, [0 BUPAXKAETHCA B IX YaCTKOBOMY JIOTIYHOMY 30iry), 1110 yc-
TAHOBJIOE BIOMHUI MOPsIOK (TOOTO BiJloMe MOCTiHHE CIiBBiTHOIICHHS MIX elie-
MEHTaMu 0e3ivi) K HajJekHUH. TakuM YUHOM, paBy IIPUTAMaHHI BCi 03HAKU CH-
JH B peajbHOMY IPABOIi3HAHHI, TOOTO B IICHXOJIOTTYHOMY, COLIOJIOTIYHOMY, iCTO-
PUYHOMY i MOJNITHYHOMY PO3DNISAI, MPaBy HE MPUTAMaHHI Hi OJIHA 3 O3HAK CHJIM B
IOPHUANYHOMY [PABOII3HAHHI, TOOTO B HOPMATUBHOMY 1 JIOTIYHOMY pO3LIIsmiZ4.

ITpaBo B floro 0CHOBHIll CYTHOCTI € HEOOX1AHUI A1 JIFOAUHYU 00pa3 HOro AyXoB-
HOTO HTTSI Ha 3eMJTi, HeoOXiHa GopMa 3yCTpidi Mi>K BEPXOBHUM OJIArOM 1 JIFOJCh-
Kot gymero. «IIpaBo € Hacammepes, MpaBo MOAHHH OyTH HE3aJEeKHUM AyXOM, IIpa-
BO OyTTst i IPABO BOJIi, IPABO CAMOCTIiHE 3BepTaTHCs 10 bora, mykaru, 3HaxoauTH,
CIIOBiZaTH 1 31iliCHIOBAaTH BOAYEHY 1 MepeBaXKHY JOCKOHAIIICTEY, UM IHAKIIE: KIIPaBO
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€ aTpubyT 1yXy, HOro crocid XKuTTs, Horo HeoOXiAHUM NPOsIB. A IPABOCBLIOMICTb €
BOJISL JIO BIPHOTO IIpaBa i 0 €IMHOI, BEPXOBHOI METH IpaBan2>,

ITepexinHa nmpaBoBa enoxa Oy[b-SIKOTO Yacy € MepexiiHUM, KOHKPETHO-ICTOpUY-
HUM [UKJIOM COI[IaIbHOT aKTUBHOCTI MPABOCBIZIOMOCTI, SIK TPABUIIO, KPH30BHUM I[HK-
JIOM COI[iaJIbHOT aKTUBHOCTI, IO CBIMYHMTH MPO BiJCYTHICTH CIaJKOEMHOCTI Tpa-
BOCBIJIOMOCTI SIK BiIICYTHiCTB (GyHKLIT OCTaHHBOI. Y TEJICONOTIYHUX IPABO3AKO-
HO3MIHAX EBOMOLIHOIO (KOCBOMOLIMHOIO) MIaHy XapaKTepHO NPHCYTHS, BBa-
KAEMO, MaKCHMAaJIbHa JIeBiaHTHA TpaHCTpecis HpaBOCBlZ[OMOCTl Ha eTami Kpu30BO-
r0, MEPEXiIHOTO, 1MeiHO-CBITOMIAAHOrO Oy TTs MpaBa i 3aKony20.

MakcuManbHa AeBiaHTHa TpaHCTpecis HpaBOCBiHOMOCTi Ha eTami KpHU30BOTO,
TIEPEXi/IHOTO, iCHHO-CBITONIAIHOrO OyTTs IIpaBa i 3aKoHy i1eHTH(DIKYE abCOMOTHY
cor_uam,Hy aKTHUBHICTh Ta CaMOCTIHHICTH NPAaBOCBIJOMOCTI SIK NEBiaHTHOI, sKa
CBiTYMTH MPO 3MiHy a00 MOXKIUBICTH 3MiHH KPHU30BOTO LUKy COLaJbHOI aKTHB-
HOCTI IPaBOCBIJJOMOCTI Ha HEKPU30BHH (MaKCUMallbHA KiJIbKICTh 3JIOYHHIB, MOPY-
[IeHb TPYAOBOT JUCIUILTIHY Ta iH., HE3aJOBUILHEHICTh CTAHOM 3aKOHOJABCTBA Tep-
BHUHHHX Cy0’€KTIB MPaBOCBIOMOCTI, 3MCHIIEHHS YHCEIbHOCTI MEPBUHHHUX
cy0’€KTiB IPaBOCBIJOMOCTI BHACTIJOK HOTIPIIEHHS 1X KUTTS Ta iH.).

Kpurepisimu npyroi, ineonoriunoi couianizanii MarepialbHO-3HAKOBOIO IIpaBa
sIK (hOpMyBaHHS HAI[IOHAJIBHOTO 3aKOHY € Pi3HI BJIACTHBOCTI OHOTO, KOHKPETHO-
ICTOPUYHOTO IMKIY COI[aJIbHOI aKTMBHOCTI MPABOCBIJOMOCTI, y MeXax MEBHOI
ICTOPHKO-TIPABOBOT KOHIIETIIi MO3UTUBHOI TMPABOBOI HAYKH, KYJABTYPH Oyab-siKi
JieBiarlii m3HaHHSA K MpaBa He BU3HAIOTHCS 3a MPABOBI, 110 17€0JOTIYHO 3KOMIIpEe-
COBaHi, 3By>K€HI Ta iZIeHO CTPYKTYpOBaHi, MPaBoOBa CBiJJOMICTb CTa€ OCHOBOIO TBO-
peHHs cBO€l iHMO(GOPMHU — 3aKOHOCBIJOMOCTi, K4 Ma€ Tenep HepPBUHHUMHU
cy0’eKTaMU FOPHANYHI, a BTOPHHHUMH — (Di3uuHi ocobH, ToOTO BigOynack criiika
i7IeoJIoTivHa MEPEeCTPYKTypallisi, a pa3oM 3 UM 3IiHCHUIACH HEMIPUPOIHA THU3ACH-
METpisi MMpaBa i 3aKOHY K JAM3aCUMETPIsl MEHTaJbHUX MpaB MEpBUHHHX ((i3uuHi
oco0u) Ta iI€0JOTIYHUX IpaB BTOPHUHHHUX (rOpuau4Hi ocobu). Imeosoriuna
colianizailis mpaBa 3IiHCHIOETHCS, K MPABUIIO, Y MEKaX OJHOTO KOHKPETHO-1CTO-
PHUYHOTO IIUKITY COLIaNbHOI aKTUBHOCTI ITPABOCBIZIOMOCTI, € OTHOOOKO0, TTOBEPXO-
BOK, (hOPMAIILHOIO, MO3UTHBHOK, 3 (POPMANILHOK CHAJKOEMHICTIO BiANMOBIIHOTO
KOHKPETHO-ICTOPHYHOTO IIMKJIY COIiajdbHOI aKTHBHOCTI IPAaBOCBIIOMOCTI, sKa
30BCIM HE BPaXOBY€ CHAJAKOEMHOCTI MIiX KOHKPETHO-ICTOPHYHUMH IIMKJIAMU
COIiaJIbHOT AKTMBHOCTI IPAaBOCBIIOMOCTI.

VY pi3HUX LIMKJIaX COLiadbHOI aKTUBHOCTI IPABOCBIJIOMOCTI, BiZIOyBa€ThCs 3MiHA
PO3BUTKOBO-TPAHC(HOPMALIIHHOTO MPHUHIUIY HE JIIHIHHOCTI (TEIe0IOTIYHOCTI)
Mi3HAHHS Ha JIHIHHUI (TO3UTHUBHUI) BapiaHT HOTO 3aKOHOMABUOT (ikcallii K npuH-
nun npaea. Kpurtepiem 3MiHM TPUHIOMIY HENIHIHHOCTI Ha JIHIKHOCTI € 3MiHa
GyHKIIT TPaBOCBIIOMOCTI, sIKa BUSIBISIETHCS 200 y 3MilHEHHi, abo mocialieHHi
CHAJIKOEMHOCTI TPAaBOCBIIOMOCTI SK MiACTPYKTYPO-TIACHCTEMH ETHOTPATHUIIIT
(HaLioHaNBHOT CAMOCBIIOMOCT1).

Came 3a paxyHOK HOBHX IIPaBOBUX JIeBialliil IpaBOCB1IOMOCTI, SIKi PO3BUBAIOTh-
Csl SIK HEJICIIHKBEHTHI, CIPOMOXHI TeHEepyBaTHCS MPOTPECHBHO HOBI, MOJICPHI3YH0UI,
IHTYITHBHI Ti3HaBaJbHI TEHJCHIIIi, Opi€HTAIil, IIIHHOCTI a00 MPOTUPIYYSA YK MPO-
THJII SIK y IIpoLiecax 3arajJbHOrO CBITOIPABOOCMUCIIEHHS, TaK 1 Y Pi3HUX MeTojax i
METOJIONIOTISAX MPABOCBITOBUMIPY, SIKi TEXK, SIK LIJIKOBUTO JICBiaHTHI, HE 3MOIIH O cTa-
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TH HOBUMH, He Oyaydu HEeJeBiaHTHUMH. Y NPaKTUYHIN IUIOLIMHI AeBiallii npaBocBi-
JIOMOCTI BU3HAEMO TIJIBKH Ti TIPOTPECHBHUMH, 1[0 CTBOPIOIOTH HOBE MPaBOCBiITOOA-
YEHHSI, Y3TO[KEHE 3 IOMIHAHTHIMH CBITOBMMH TE€HICHLISIMU IPABOBOTO PO3BUTKYZ.

3MmicT mpaBa ckiIagae He Pi3MYHO BiJUyTHA MPEAMETHICTh, & HOPMH, LIHHOCTI 1
3mictu. Onepyoun HUMH, JTIOAChKE MUCIEHHS BUOYNOBYE celU(iuHy 3a CBOIMU 03-
HaKaMH 1 BIIACTUBOCTAMHU PEaNIbHICTh, 10 HA3WUBAETHCS MPABOBOK. Y i€l peab-
HOCTI, HE3BaXXAIOUH Ha Te, 10 MPHpoa I KOMIOHEHTIB Ma€ MepeBaXHO TyXOBHHUH,
ineanbHull Xapakrep, IOBUHEH OyTH COLIOKYNBTYpHUM cyOcTpar, 6e3 SKoro Hi HOp-
MM, Hi I[IHHOCTI, HI CMHCJIM TIpaBa He 3MOIIH O BIUTMBaTH Ha MoauHy. CyOcTparom
3BUYAIfHO HA3MBAIOTH 3AaTHI MOYYTTEBO CIIPUIMATHUCS OCHOBH iI€alTbHO-TyXOBHUX
peaiiif, 1110 BIUIUBAIOTH Ha JIFOAUHY. OCKUIBKY BCi Ti AyXOBHI (JOPMHU, 1110 TAK UM iHAK-
1€ IIOB’sI3aHi 3 JIIOOUHOIO, OOTSHKEHI MaTepialbHICTIO, TO CyOCTPaTHICTb MPUCYTHS
MPAKTUYHO BCIOJM, BKJIFOYAIOYM HAWTOHIII 1 MiJHECEHI AyXOBHI MPOSBU HA 3pa30K
MY3HKH, pelirii i MopaisHocTi. [IpaBo B JaHOMY BHIIAIKy HE € BUKITIOUCHHSIM.

V mpaga, sIK i B yChOTO Ha CBIiTi, € IPUYHMHU HOTO OB, PO3BUTKY 1 QYHKITIOHY-
BaHHS, 1 X JOCIHIKye Teopis mpapa. Aje, KpiM HHUX, iCHYIOTh IE i IPUYMHH [TUX
IIpu4uH, ado 3aranbHi OCHOBH OyTTs IPaBOBOI pealbHOCTI. Marouu MeTadizudHuii,
OHTOJIOTIYHHH, KyJIBTYPOJOTIYHUM, aHTPOIOJOTIYHNH, €K3UCTEHIIaIbHUH Xapak-
Tep, Il OCHOBH HE € NPEIMETOM YHCTOI IOPUCIPYACHIIi, a YTBOPIOIOTh MpPEIAMET
¢inocodii npasa. PosmipkoByrouu npo Hel, Gpinocodis BUXOAUTD JaJIEKO 3a MEXIi Te-
opii paBa i 3aHyPIOEThCS B IMTAHHS, 0 CTOCYIOTHCS IPUPOAU OyTTs 1 HEOYTT, Xa-
ocy 1 MOpSAKY, IMBLUTI3AIlT 1 KyIbTypH, q00pa 1 371a Ta iHiie.

Uepes mynbCyrody pUTMIKY BiTHOLIEHb BHYTPIILIHIX MIPOTUIIEKHOCTEHN OyIb-sKa
IpaBoBa pealisi nepeOyBae y BIACTUBIH i SKOCTI, po3nagaeTbes 1 3HOBY 00°€n-
HY€ETBCS B IUTICHICTD, 3aJIMIIAETHCS COOOKO 1 CTAE THIO0, MiJIAETHCS BIUIUBY CHT-
porii if akTUBHO NMPOTHIIE Ti.

HoBe OaueHHS Ha CyTHICTb HpaBa MOXJIMBE TIJIbKH 4epe3 3alepedeHHs Me-
Ta(i3nIHOr0 Cy0’€KTa 1 BIIKUAAHHS KIACHYHOTO TEKCTY, MPH TIEPEXO/li 10 HOBOTO
PO3yMiHHS Cy0’€KTHBHOCTI 1 TeKcTy. JlyXOBHE JKUTTA CKIIAJAETHCS 3 €K3UCTEHIIH
HHUX CYNEPEYHOCTEH 1 BUPAXKAETHCS B NIAJICKTHIIl JyIIeBHUX pyXiB. ToOTO nependa-
Ya€eThCS Y3TOKEHHS 1HAUBIAYaIbHOTO 1 COLIAILHOTO Yepe3 IHTerpallito CBiJIoMOro
1 HECBIIOMOTO, paIliOHAJILHOTO 1 HEepaliOHAJIBHOTO B caMiil JIIOIUHI, A€ IHAMBITY-
aJlbHE HE TUJIbKU CHIBBIAHOCHUTBHCS, & i MPOTUCTOITH COL[iAJIbHOMY, a Y CBOEMY BH-
IOMY MPOSIBI 03HAYA€E MPOTHIIFO THCKOBI CYCITIIBHOTO OTOYEHHS 3 METOK 00CTO0-
BaHHS CBO€I IIPUPOAHOI YMCTOTU Ta JOCKOHAIOCTI Ha NPOTUBArY CYCILIBHUM Ka-
TaKJIi3MaM Ta AUCrapMOHIiZ8,

3araJpHOBIZIOMO, IIO MpPaBO ICHYE MO3a JIIOOBMH, 11032 CEPEAOBHIIEM IX
KUTTEAIIbHOCTL. BOHO amentoe cucreMaTndHo came 10 JIoAUHU. JIronuHa oBUH-
Ha OyTH €MiLIEHTPOM HayKOBHX, B TOMY YHCIIi IPABOBUX JOCHIKeHb. s cydacHOl
VYkpainu e akTyanbHa npodiemMa, 60 BoHa 0e3MocepeHbO CTOCYEThCS MPaBOBOT pe-
(dopmu, 6e3 K01 HaBpsJ YU MOXIIMBA [OOYN0Ba JEMOKPATHYHOI, COLiaJIbHOI, Mpa-
BOBOI JIcpKaBH, [O0JIAaHHS KPU30BUX CUTYallill B CyCIiIbCTBIZY,
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