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Summary

This article analyzes european countries expirience of introduction mediation in criminal law. There are determed main charac-
ters and principles of the restorative justice, it’s advantages in compare with the simple prosedure of the resolving legal desputes (in
court order). There are prospects of mediation introduction in Ukraine characterized.
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1. Introduction

The free movement of goods between Member States is a fundamental principle of the Treaty which finds its
expression in the prohibition, set out in Article 34 (ex Art 28) of the Treaty, of quantitative restrictions on imports
between Member States and all measures having equivalent effect thereto. In the past, each Member State imposed
different technical specifications for all industrial products. The harmonisation of the existing technical standards in
the Member States is essential to eliminate a large number of obstacles to Community trade in goods. In general,
the rules of the Member State of origin prevail. This guarantees compliance with the principle of subsidiarity by
avoiding the creation of detailed rules at EU level and by ensuring greater observance of local, regional and nation-
al traditions and makes it possible to maintain the diversity of products and services. It is thus a pragmatic and pow-
erful tool for economic integration.

In intra-EU trade in goods, mutual recognition is the principle that a product lawfully marketed in one Member
State and not subject to Union harmonisation should be allowed to be marketed in any other Member State, even
when the product does not fully comply with the technical rules of the Member State of destination. Member States
conceived mutual recognitionas still more favourable than the original idea of full harmonization. Today, a quota of
25 % of traded goods is still not harmonized and a further yet unknown amount of products are only partly harmo-
nized!. For these goods, before passing the Mutual recognition Regulation, the case law principle of mutual recog-
nition was constitutive.

This article is divided into two sections. The first section is about development of the principle of mutual
recognition through the case — law of the ECJ. The second section deals with the establishment of the regulation
rules by law-makers in Union which are directly applicable in all Member States.

2. The priciple of free movement of goods

Article 34 of the Treaty? (before Treaty of Lisbon, article 28) represents a general provision for acting of the
principle of free movement of goods in the Internal market of the European Union. This article states:

“Quantitative restrictions on imports and all measures having equivalent effect shall be prohibited between
Member States.”

The internal market comprises an area without internal frontiers, in which the free movement of goods is
ensured under the Treaty, which prohibits measures having effects equivalent to quantitative restrictions on imports.
That prohibition covers any national measure which is capable of hindering, directly or indirectly, actually or poten-
tially, intra-Community trade in goods.

Furthermore, Article 36 of the Treaty (ex Article 30 TEC), allows some exceptions from abovementioned pro-
hibition:

“The provisions of Articles 34 and 35 (prohibiton of the restrictions on exports) shall not preclude prohibitions
or restrictions on imports, exports or goods in transit justified on grounds of public morality, public policy or pub-
lic security; the protection of health and life of humans, animals or plants; the protection of national treasures pos-
sessing artistic, historic or archaeological value; or the protection of industrial and commercial property. Such pro-
hibitions or restrictions shall not, however, constitute a means of arbitrary discrimination or a disguised restriction
on trade between Member States”.

Obstacles to the free movement of goods between Member States may be unlawfully created by the Member
States’ competent authorities applying, in the absence of harmonisation of legislation, to products lawfully market-
ed in other Member States, technical rules laying down requirements to be met by those products, such as rules relat-
ing to designation, form, size, weight, composition, presentation, labelling and packaging. The application of such
rules to products lawfully marketed in another Member State can be contrary to the Treaty, even if they apply with-
out distinction to all products.
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The principle of mutual recognition, which derives from the case-law of the Court of Justice of the European
Communities (ECJ), is one of the means of ensuring the free movement of goods within the internal market. Mutual
recognition applies to products which are not subject to Community harmonisation legislation, or to aspects of prod-
ucts falling outside the scope of such legislation. According to that principle, a Member State may not prohibit the
sale on its territory of products which are lawfully marketed in another Member State, even where those products
were manufactured in accordance with technical rules different from those to which domestic products are subject.
The only exceptions to that principle are restrictions which are justified on the grounds set out in Article 36 (ex.30)
of the Treaty, or on the basis of other overriding reasons of public interest and which are proportionate to the aim
pursued.

The mutual recognition principle, not to be mistaken for mutual recognition agreements, is a main driver for
facilitating the market access in other Member States.

3. Development of the principle of mutual recognition through the case-law of the Court of Justice
of the European Communities (ECJ)

While the ECJ formally only applies the treaties to practical questions, in fact, the judicial lawmaking regu-
larly changes the meaning of the primary law. To sum up the evolution of the Internal market in the light of the rela-
tion of negative and positive integration in the Single Europan Market, it were essentially the legal doctrines of the
European Court of Justice that specified how to understand the fundamental freedoms. Based on the direct effect,
supremacy, and pre-emption of Community law, the Court defined the concepts of non-discrimination, mutual
recognition, as well as justifiable exemptions. In its judgments the ECJ decided that in general the level of protec-
tion of national product regulations is equivalent in all Member States and therefore they must be recognized by
market authorities after the import of a product. Deviating from this principle is only possible when the authority
reasons that the intervention ensures a public interest that is provided for by the exceptions of Art 30 of the TEC (
Art. 36. of the TFEU) or the judicially established ‘compelling reasons’. The ECJ therefore developed its case law
from the original understanding of nondiscrimation to a notion of mutual recognition3. The ECJ case law doctrines
are more important because later secondary legislative decisions on principle of mutual recognition are influenced
by these fundamental ECJ judgments.

3.1. Dassonville-ruling: first step towards the principle of mutual recognition

Before its famous Cassis-de-Dijon decision, the Dassonville-ruling in 19774 was the main Court’s interpreta-
tion of goods’ free movement principle, that as long as the conditions did not discriminate against the origin of the
product, national regulations could be applied to foreign goods as well as to domestic products.

The ECJ said that in the absence of a Community system guaranteeing for consumers the authenticity of a
product’s designation of origin, if a Member State takes measures to prevent unfair practices in this connexion, it is
however subject to the condition that these measures should be reasonable and that the means of proof required
should not act as a hindrance to trade between Member States and should, in consequence, be accessible to all
Community nationals.The requirement by a Member State of a certificate of authenticity which is less easily obtain-
able by importers of an authentic product which has been put into free circulation in a regular manner in another
Member State than by importers of the same product coming directly from the country of origin constitutes a meas-
ure having an effect equivalent to a quantitative restriction as prohibited by the Treaty.

3.2. The Cassis de Dijon principle

The Cassis-de-Dijon decision makes a legal rule, that national products when providing an equivalent level of
protection have to be recognized in other Member States. The Cassis de Dijon judgement belongs to the fundamental
decisions pointing the way of the Court of Justice to the interpretation of the European goods traffic liberty. By this
decision the Court shifted away from the previous Dassonville-ruling which was main interpretation goods’ free
movement.

The principle is based on a judgment by the European Court of Justice in 1979 on case number 120/78. The
German food manufacturer REWE had been prevented from importing the French liqueur known as Cassis-de-Dijon
(20% alcoholic content) by the Bundesmonopolverwaltung fer Branntwein (federal monopoly administration for
spirits) because German law required a minimum alcoholic content of 32 %. In the absence of common rules relat-
ing to the production and marketing of alcohol, it is for the member states to regulate all matters relating to the pro-
duction and marketing of alcohol and alcoholic beverages on their own territory.

Regards the protection of public healt the German government states that the purpose of the fixing of mini-
mum alcohol contents by national legislation is to avoid the proliferation of alcoholic beverages on the national mar-
ket, in particular alcoholic beverages with a low alcohol content, since, in its view, such products may more easily
induce a tolerance towards alcohol than more highly alcoholic beverages.

The Court of Justice concluded that the import embargo imposed by the federal monopoly administration
infringed Article 30 (which was later Art. 28.) of the EC Treaty. Article 30 stipulates that barriers to the free move-
ment of goods produced according to different rules on the manufacture and sale of alcohol are only admissible if
they are necessary to satisfy mandatory requirements. Such requirements are effective tax regulation, protection of
public health, purity of traded goods, and consumer protection. The requirements regarding the purity of traded
goods and consumer protection could be adequately met by the less extensive measure of compulsory marking. As
such, a complete ban on the movement of the goods was not necessary (not met the principle of proportionality ).
The ECJ judgment proved critical in terms of making the free movement of goods inside the single European mar-
ket a reality.

Hence, the ECJ stated that in general the level of protection of national product regulations is equivalent in all
Member States and therefore they must be recognized by market authorities after the import of a product. Deviating
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from this principle is only possible when the authority reasons that the intervention ensures a public interest that is
provided for by the exceptions set out in TEC ( today Art. 36 TFEU) or the judicially established ‘compelling rea-
sons. This decision was the basis, as for the future decisions of the ECJ related to the principle of mutual recogni-
tion, and for the future regulation of which will be discussed later.

1 European Commission (14.02.2007). "Commission Staff Working Document. Accompanying document to the Proposal for a
Regulation of the European Parliament and of the Council laying down procedures relating to the application of certain national tech-
nical rules to products lawfully marketed in another Member State and repealing Decision 3052/95/EC.

2 The Treaty establishing the European Community (TEC, the Treaty of Rome). The Rome Treaty was renamed to the Treaty on
the Functioning of the European Union (TFEU, The Treaty of Lisbon) in 2007.

3 Bjurn Schreinermacher, The negotiation of EU legislation against the background of ECJ case law: The cases of the 2008
Regulation on mutual recognition in goods and of the 2004 Directive on Union citizens’ rights, Collaborative Research Centre 597
«Transformations of the State», University Bremen, June 2010, p. 9.

4 Case 8/74 (Dassonville), 11.07.1977

Pe3rome

BinbHuii pyx ToBapiB Mix JiepikaBaMu-wIeHaAMH € QYHIaMEHTAIbHIM IPHHIUIIOM YTOIH, IKHI 3HAXOIUTh CBOE BUPAKCHHS B 3a-
6opoHi, Bu3HaveHil y cT. 34 Yroau (mepen JlicaboHCBbKOIO YTOmO0, CT. 28) 3HAYHOI KiNBKOCTI 0OMEXKEHb 100 3MiHICHeHHs IMIIOPTY
MDK iepKaBaMH-WICHAMH Ta BCIX 3aXOJIB, SIKi MAIOTh €KBIBaJIEHTHHH XapakTep iMrnopty. Mix JepskaBaMH-WICHAMH MOXKYTh OyTH He-
3aKOHHO CTBOPEHHI MEPEIIKOIH BUIBHOMY PyXy TOBapiB, KOMICTCHTHHMH OpraHaMH JepKaB-wiIeHiB, IPU MMOCUJIAHHI Ha BiJACYTHICTb
rapMoHi3anil 3aKOHOaBCTBA CTOCOBHO NPOAYKTIB, SIKI 3aKOHHO MPOJAIOTHCS y AepiKaBaX-4ieHaX, TEXHIYHUX IPABHJI, SIKi BCTAHOBIIIO-
I0Th BUMOTH, SIKUM MAlOTh Bi/NOBiJaTH BKa3aHi MPOAYKTH. B3aeMHe BU3HAHHS MPUHLUITY, TAPAHTY€E BIIbHUI PyX TOBapiB Ta MOCIYT
0e3 HeoOXiTHOCTI rapMOHi3aIlil HaI[iOHATBHOTO 3aKOHO/IABCTRA e kaB-wieHiB. ToBapy, sIKi 3aKOHHO BUTOTOBIISIOTECA Y AepiKaBi-ydac-
HULI HE MOXKYTh OyTH 3a00pOHEHI y MPOAaXi Ha TEPUTOPIl iHIIOI JepiKaBU-YUaCHHILI, HABITh SKIIO BOHU BUTOTOBJIEHI BiJIIOBIHO 10
IHINMX TEXHIYHUX Ta SKICHUX crienu@iKariiif, HiXk THX, sSKi nepenOadeHi B iHIIII nepkaBi-ydacHUI. COUHINA BUHATOK CTOCY€ETHCS 3a-
raJbHUX IHTEPECiB, a came: 3J0pOB’sl, 3aXHCTY CIIOKMBA4Ya M HABKOJIUIIHBOTO CEPEOBHUINA, 1110 € IIPEIMETOM XKOPCTKOTO PETyIIOBaH-
Hs. [IpuHIMI B3a€MHOTO BU3HAHHS BUTIKae 3 mpenenenTHoro npasa Cyny FOctunii €sponeticekux CrisroBapucts (€CIO), i € onauM
i3 croco0iB 3abe3meueHHs BUTBHOTO PyXy TOBapiB Ha MibKHapoIHOMY pUHKY. [Ticis malike TpUALATH POKiB 3 Binomoi cipaBu Kaccica
ne Hixon B €CIO 1979 p., npaBoBuku €C BUPIMIMIN BU3HAYUTH 1eil mpuHIun B [IpaBuiio, sike mependadae MpoIeaypHi IpaByiIa JIs
HalliOHAJIPHUX aJMIHICTpaLiil y BUMAKY, KON OCTaHHI 3aX04yTh 3aCTOCYBAaTH Iii IIpaBUiIa A0 MPOLYKTY, KUl HE BIAMOBIAE 3araib-
HUM TpaBHJIaM rapMoOHi3aii.

KurouoBi ciioBa: BinbHHI pyX TOBapiB, TapMOHi3allisl 3aKOHOJABCTBA, B3a€MHE BU3HAHHS.

Pe3rome

CB00OOIHOE IBH)KEHHE TOBAapOB MEXKIy TOCYAapCTBAMU-WICHAMH SABIIAETCS (yHIaMEHTAIbHBIM IPUHIUIIOM CONIAIICHUS, KOTO-
poe HaxXOJUT CBOE BEIPAXKEHHE B 3alPEIICHNUH, onpeneseHHoM B cT. 34 Cormamenus (nepen JInccabonckum CornamnieHueM, cT. 28) 3Ha-
YUTENIBHOTO KOJIMYECTBA OIPAHMYCHUH OTHOCHUTENILHO OCYLIECTBIICHHS MMIIOPTAa MEXKJy OCYIapCTBaMHU-4ICHAMH U BCEX MEPOINpUs-
THH, KOTOPBIC HMEIOT SKBUBAIICHTHBIA XapakTep IMIOpTa. Mex Iy rocyrapcTBaMU-WICHAMI MOTYT OBITh HE3aKOHHO CO3/IaHBI IIPETIsT-
CTBHS CBOOOIHOMY JBM)KCHHIO TOBAapOB, KOMIICTCHTHBIMU OpraHaMH IOCYapCTB-YICHOB, IIPU CCHUIKE Ha OTCYTCTBUE FapMOHU3ALMN
3aKOHOJATEIbCTBA OTHOCHTEIHHO IPOIYKTOB, KOTOPBIE 3aKOHHO IPOJAIOTCS B CTOCYAAPCTBAaX-WICHAX, TEXHHUECKUX IPABUII, KOTOPHIE
YCTAaHABIIMBAIOT TPEeOOBAHUS, KOTOPHIM JIOJDKHBI OTBEYATh YKa3aHHBIC MPOIYKTHL. B3auMHOe NpU3HaHKUE NPUHIMIA, TAPAHTHPYET CBO-
0oaHOE IBIDKEHHE TOBAPOB M YCIYT 0e3 HeOOXOANMOCTH rapMOHH3AIMH HAIIMOHAIBHOTO 3aKOHOJaTeIbCTBA TOCYAapCTB-WIeHOB. ToBa-
PBI, KOTOpPBIE 3aKOHHO HU3TOTOBIIIOTCS B FOCYJAPCTBE-YYAaCTHUKE HE MOTYT OBITh 3alpelleHbl B IPO/iayke Ha TEPPUTOPHHU JIPYToii cTpa-
HBI-yJaCTHHIIBI, K€ €CITM OHHM M3TOTOBJICHBI B COOTBETCTBHUH C JPYTMMH TEXHHYECKUMHU U KaUeCTBEHHBIMHU CIEIU(DUKAIIIME, YeM
TeX, KOTOPbIE MIPEyCMOTPEHBI B IPYroii CTpaHe-y4yacTHULE. EAMHCTBEHHOE HCKIIIOYEHNE KacaeTcsl OOIUX HHTEPECOB, 2 UMEHHO: 3/10-
POBBSI, 3aIIUTHI HOTPEOUTENS MITH OKPYXKAIOIIEH CPeabl, KOTopast SIBISIETCS IIPEAMETOM KECTKOH perymsuu. [IprHINn B3anMHOTO IIpH-
3HAHUA BhITeKaeT u3 npenenentHoro npasa Cyaa FOctunun EBponeiickux Conpyxects (ECIO), u siBnsiercst onHUM 13 crioco6oB odec-
TIeYeH s CBOOOTHOTO JBIDKEHHS TOBApOB Ha MEXyHapoJHOM phIHKE. Ilocie modTH TpuamaTy et u3 u3BectHoro aena Kaccuca rue
Jwxon B ECIO B 1979 1, mpasa EC pemminu onpenenuts 3ToT npuHLMN B [IpaBuiio, KoTopoe npeaycMarprBaeT IpoLe ypHble IpaBu-
Ja JyIs HAaI[MOHAIBHBIX aJMUHHUCTPAlUi B CiTydae, KOT/Ja MOCIeAHIE 3aX0TAT IPUMEHHUTH 3TH NPaBUIIa K IPOLYKTY, KOTOPHIH HE OTBe-
yaeT OOIUM [TPpaBHIIaM TapMOHH3ALUH.

KunroueBnle c10Ba: BUTbHMIT pyX TOBapiB, rapMOHI3allis 3aKOHOAABCTBA, B3a€MHE BU3HAHHS.

Summary

The free movement of goods between Member States is a fundamental principle of the Treaty which finds its expression in the
prohibition, set out in Article 34 of the Treaty (before Treaty of Lisbon, article 28), of quantitative restrictions on imports between
Member States and all measures having equivalent effect thereto. Obstacles to the free movement of goods between Member States
may be unlawfully created by the Member States’ competent authorities applying, in the absence of harmonisation of legislation, to
products lawfully marketed in other Member States, technical rules laying down requirements to be met by those products. The mutu-
al recognition principle guarantees free movement of goods and services without the need to harmonise Member States’ national leg-
islation. Goods which are lawfully produced in one Member State cannot be banned from sale on the territory of another Member State,
even if they are produced to technical or quality specifications different from those applied to its own products. The only exception
allowed — overriding general interest such as health, consumer or environment protection — is subject to strict conditions. The princi-
ple of mutual recognition derives from the case-law of the Court of Justice of the European Communities (ECJ), and is one of the means
of ensuring the free movement of goods within the internal market. Almost thirty years after famous Cassis de Dijon judgement of the
ECJ in 1979, the EU legislators decided to translate this principle into Regulation which provides procedural rules for national admin-
istrations in case the latter want to apply a national regulation to a product, which has not been subject to full harmonization.

Key words: free movement of goods, harmonisation of legislation, mutual recognition, case-law of the ECJ, Cassis de Dijon
judgement, Mutual recognition Regulation.
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